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DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 391 and 590

[Docket No. 00—025F]

RIN 0583—-AC74

Increases in Fees for Meat, Poultry,

and Egg Products Inspection
Services—Fiscal Year (FY) 2001

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is increasing
the fees that it charges meat and poultry
establishments, egg products plants,
importers, and exporters for providing
voluntary inspection services, overtime
and holiday inspection services,
identification services, certification
services, and laboratory services. These
increases in fees reflect the national and
locality pay raise for Federal employees
(proposed 3.7 percent effective January
2001) and inflation. The Agency will
make the increases in fees effective
October 8, 2000. At this time, FSIS is
not proposing to amend the fee for the
Accredited Laboratory Program.

EFFECTIVE DATE: October 8, 2000.

FOR FURTHER INFORMATION CONTACT: For
information concerning policy issues,
contact Daniel Engeljohn, Ph.D.,
Director, Regulations Development and
Analysis Division, Office of Policy,
Program Development, and Evaluation,
FSIS, U.S. Department of Agriculture,
Room 112, Cotton Annex, 300 12th
Street, SW, Washington, DC 20250—
3700, (202) 720-5627, fax number (202)
690-0486.

For information concerning fee
development, contact Michael B.
Zimmerer, Director, Financial
Management Division, Office of
Management, FSIS, U.S. Department of

Agriculture, Room 2130-S, 1400
Independence Avenue, SW.,
Washington, DC 20250-3700, (202) 720-
3552.

SUPPLEMENTARY INFORMATION:
Background

The Federal Meat Inspection Act
(FMIA) (21 U.S.C. 601 et seq.), the
Poultry Products Inspection Act (PPIA)
(21 U.S.C. 451 et seq.), and the Egg
Products Inspection Act (EPIA) (21
U.S.C. 1031 et seq.) provide for
mandatory Federal inspection of meat
and poultry slaughter and processing at
official establishments and of egg
products at official plants. FSIS bears
the cost of mandatory inspection.
Establishments and plants pay for
inspection services performed on
holidays or on an overtime basis.

In addition, under the Agricultural
Marketing Act of 1946, as amended (7
U.S.C. 1621 et seq.), FSIS provides a
range of voluntary inspection,
certification, and identification services
to assist in the orderly marketing of
various animal products and
byproducts. These services include the
certification of technical animal fats and
the inspection of exotic animal
products, such as antelope and elk. FSIS
is required to recover the costs of
voluntary inspection, certification, and
identification services.

Under the Agricultural Marketing Act
of 1946, FSIS also provides certain
voluntary laboratory services that
establishments and others may request
the Agency to perform. Laboratory
services are provided for four types of
analytic testing: microbiological testing,
residue chemistry tests, food
composition tests, and pathology
testing. FSIS must recover these costs.

Every year FSIS reviews the fees that
it charges for providing overtime and
holiday inspection services; voluntary
inspection, identification, and
certification services; and laboratory
services. The Agency performs a cost
analysis to determine whether the fees
that it has established are adequate to
recover the costs that it incurs in
providing these services. In the
Agency’s analysis of projected costs for
October 1, 2000 to September 30, 2001,
the Agency has identified increases in
the costs of these nonmandatory
inspection services due specifically to
the national and locality pay raise for
Federal employees (proposed 3.7

percent effective January 2001) and
inflation.

FSIS calculated the new fees by
adding the projected increase in salaries
and inflation for FY 2000 and FY 2001
to the actual cost of the services in FY
1999. The Agency calculated inflation to
be 1.55% for FY 2000 and 1,90% for FY
2001. The Agency considered the costs
that it will incur because of the pay
raise in January 2001 and averaged its
pay costs out over the entire FY 2001.

FSIS did not use the fees currently
charged as a base for calculating the
new fees for FY 2001 because the
current fees are based on estimates of
costs to the Agency for FY 1999 and FY
2000. The Agency now knows the actual
cost of inspection services for FY 1999
and used the actual costs in calculating
the new fees.

The current and new fees are listed by
type of service in Table 1.

TABLE 1.—CURRENT AND NEW FEES—
PER HOUR PER EMPLOYEE—BY
TYPE OF SERVICE

: Previous
Service rate New rate
Base time .......... $37.88 $38.44
Overtime & holi-
day .o 39.76 41.00
Laboratory 58.52 60.04

The differing fee increase for each
type of service is the result of the
different amount that it costs FSIS to
provide these three types of services.
The differences in costs stem from
various factors including different salary
levels of the program employees who
perform the services. See Table 2.

TABLE 2.—CALCULATIONS FOR THE
DIFFERENT TYPES OF SERVICES

Base Time:
Actual FY 1999 cost ........cccoevuennee $35.52
Inflation and salary increases ....... 2.91
Adjustment for divisibility by quar-
ter hours ......oocevvieeiicceeecee, .01
Total .o $38.44
Overtime and Holiday Inspection
Services:
Actual FY 1999 cost ........cccoevuennee $37.88
Inflation and salary increases ....... 3.10
Adjustment for divisibility by quar-
ter hours .....oocevvieeniecececee, .02
Total .o $41.00



60094

Federal Register/Vol. 65, No. 196/ Tuesday, October 10, 2000/Rules and Regulations

TABLE 2.—CALCULATIONS FOR THE
DIFFERENT TYPES OF SERVICES—
Continued

Laboratory Services:
Actual FY 1999 cost ........cccccveene
Inflation and salary increases .......

$55.50
4.54

$60.04

An increase in fees for egg products
overtime and holiday inspection
services recently became effective on
July 30, 2000. However, FSIS is
publishing a new fee because the
Agency has moved to a FY basis for
reviewing fees and is charging the same
fee for meat, poultry, and egg products
overtime and holiday inspection
services. FSIS calculated the new fees
based on the presumption that they
would become effective at the beginning
of FY 2001.

FSIS is exploring the possibility of
proposing a three to five year plan of fee
rate adjustments based on estimates of
cost escalation.

The Agency must recover the actual
cost of voluntary inspection services
covered by this rule. These fee increases
are essential to continued sound
financial management of the Agency’s
costs. FSIS announces in its July 24,
2000 proposed rule (65 FR 45545) that
it intended to implement the fee
increases provided for in this final rule
effective October 8. The Agency believes
adequate notice has been given to
affected parties. Accordingly, the
Administrator has determined that these
amendments should be effective less
than 30 days after publication in the
Federal Register. Therefore, the
increases in fees will be effective
October 8, 2000.

Proposed Rule and Comments

On July 24, 2000 FSIS published a
proposed rule (65 FR 45545) increase
the fees it charges for meat, poultry, and
egg products voluntary inspection
services. FSIS provided 30 days for
public comment, ending on August 23,
2000.

The Agency received two comments
from industry organizations opposing
the increase in fees. The Agency
addresses their specific objections.

Comment: The commenter stated that
the fees increases, though moderate, are
unnecessary because just one year ago
FSIS imposed a 12.5% increase in
voluntary program base rates and a 9%
increase in overtime and holiday
inspection services rates. Furthermore,
these new rates are being proposed at a
time when FSIS appropriations are at a

record high and HACCP—which is
supposed to result in inspection cost
savings—has been implemented.

Response: The Agency did increase
inspection fees for meat and poultry in
a final rule published last December 28,
1999 [64 FR 72492] and more recently
for egg products overtime and holiday
inspection services in a final rule
published on July 20, 2000 [65 FR
44948]. The actual percentage of
increases last December was 2.3% for
base time meat and poultry voluntary
inspection, 7.93% increase for meat and
poultry overtime and holiday inspection
services, and 15.02% increase for meat
and poultry laboratory services.
However, the new increase in fees
represents the raise in inspection costs
since the promulgation of the two
previous fee increases.

FSIS appropriations do not cover
voluntary inspection services or
overtime and holiday inspection
services. Any cost savings that might be
realized through more effective use of
inspection resources in HACCP do not
translate into lower expenses for
voluntary inspection services or
overtime and holiday inspection
services.

Comment: The commenter takes
exception to FSIS exploring the
possibility of proposing a three to five
year plan of rate adjustments when the
Agency should be realizing inspection
cost savings.

Response: FSIS is merely announcing
that it is exploring the possibility of
proposing a three to five year plan of
rate adjustments. The Agency would not
introduce such a plan without formally
proposing it through rulemaking
procedures.

Comment: The commenter maintains
that the Agency should reconsider its
proposed increase in fees after
addressing global issues like inspection
resource allocation.

Response: The allocation of
inspection resources does not have a
direct effect on the cost of holiday and
overtime inspection services or
voluntary inspection services.

Comment: The commenter suggests
that the Agency should provide a
detailed explanation of its proposed fee
increases to allow for meaningful
comment.

Response: The agency believes that it
has presented adequate information to
explain how the new increases in fees
were arrived at.

Summary of the Final Rule

FSIS is amending 9 CFR 391.2 to
increase the base time fee for providing
meat and poultry voluntary inspection,
identification, and certification services

from $37.88 per hour per employee to
$38.44 per hour per program employee.
FSIS is also amending §§ 391.3, 590.126,
and 590.128(a) to increase the rate for
providing meat, poultry, and egg
products overtime and holiday
inspection services from $39.76 per
hour per employee to $41.00 per hour
per employee. In addition, FSIS is
amending § 391.4 to increase the rate for
laboratory services from $58.52 per hour
per employee to $60.04 per hour per
employee.

Executive Order 12866 and Regulatory
Flexibility Act

Because this final rule has been
determined to be not significant, the
Office of Management and Budget
(OMB) did not review it under
Executive Order 12866.

The Administrator, FSIS, has
determined that this final rule would
not have a significant economic impact,
as defined by the Regulatory Flexibility
Act (5 U.S.C. 601), on a substantial
number of small entities.

Small establishments and plants
should not be affected adversely by the
increases in fees because the new fee
increases provided for reflect only a
small increase in the costs currently
borne by those entities that choose to
use certain inspection services. These
inspection services are generally sought
by larger establishments and plants
because of larger production volume,
greater complexity and diversity in the
products they produce, and the need for
on-time delivery of large volumes of
product by their clients-generally large
commercial or institutional
establishments.

Moreover, smaller establishments and
plants are unlikely to use a significant
amount of overtime and holiday
inspection services. Establishments and
plants that seek FSIS services are likely
to have calculated that the incremental
costs of overtime and holiday inspection
services would be less than the
incremental expected benefits of
additional revenues they would realize
from additional production.

Economic Effects

Under the new fees, the Agency
expects to collect an estimated $106.2
million in revenues for FY 2001,
compared to $103 million under the
current fee structure.

The costs that industry would
experience by the raise in fees are
similar to other increases the industry
faces due to inflation and wage
increases.

The total volume of meat and poultry
slaughtered under Federal inspection in
1998 was about 81 billion pounds. The
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total volume of U.S. egg product
production in 1998 was about 3.2
billion pounds. The increase in cost per
pound of product associated with these
proposed fees increases is $.00004. Even
in competitive industries like meat,
poultry, and egg products, this amount
of increase in costs would have an
insignificant impact on profits and
prices.

The industry is likely to pass through
a significant portion of the fee increase
to consumers because of the inelastic
nature of the demand curve facing these
firms. Research has shown that
consumers are unlikely to reduce
demand significantly for meat and
poultry products, including egg
products, when prices increase. Huang
estimates that demand would fall by .36
percent for a one percent increase in
price (Haung, Kao S., A Complete
System of U.S. Demand for Food.
USDA/ERS Technical Bulletin No. 1821,
1993, p.24). Because of the inelastic
nature of demand and the competitive
nature of the industry, individual firms
are not likely to experience any change
in market share to response to an
increase in inspection fees.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This final rule: (1)
Preempts State and local laws and
regulations that are inconsistent with
this rule; (2) has no retroactive effect;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule. However,
the administrative procedures specified
in 9 CFR 306.5, 381.35, and 590.320
through 590.370, respectively, must be
exhausted before any judicial challenge
of the application of the provisions of
this proposed rule, if the challenge
involves any decision of an FSIS
employee relating to inspection services
provided under FMIA, PPIA, or EPIA.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this final rule, FSIS will announce
and provide copies of this Federal
Register publication in the FSIS
Constituent Update. FSIS provides a
weekly FSIS Constituent Update via fax
to over 300 organizations and
individuals. In addition, the update is
available on line through the FSIS web
page located at http://
www.fsis.usda.gov. The update is used
to provide information regarding FSIS
policies, procedures, regulations,

Federal Register notices, FSIS public
meetings, recalls, and any other types of
information that could affect or would
be of interest to our constituents/
stakeholders. The constituent fax list
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included. Through
these various channels, FSIS is able to
provide information to a much broader,
more diverse audience than would be
otherwise possible. For more
information or to be added to the
constituent fax list, fax your request to
the Congressional and Public Affairs
Office, at (202) 720-5704.

List of Subjects
9 CFR Part 391

Fees and charges, Government
employees, Meat inspection, Poultry
products.

9 CFR Part 590

Eggs and egg products, Exports, Food
labeling, Imports.

For the reasons set forth in the
preamble, FSIS is amending 9 CFR
chapter III as follows:

PART 391—FEES AND CHARGES FOR
INSPECTION AND LABORATORY
ACCREDITATION

1. The authority citation for part 391
continues to read as follows:

Authority: 7 U.S.C. 138f; 7 U.S.C. 394,
1622 and 1624; 21 U.S.C. 451 et. seq.; 21
U.S.C. 601-695; 7 CFR 2.18 and 2.53.

2. Sections 391.2, 391.3, and 391.4 are
revised to read as follows:

§391.2 Base time rate.

The base time rate for inspection
services provided pursuant to §§ 350.7,
351.8, 351.9, 352.5, 354.101, 355.12, and
362.5 is $38.44 per hour per program
employee.

§391.3 Overtime and holiday rate.

The overtime and holiday rate for
inspection services provided pursuant
to §§307.5, 350.7, 351.8, 351.9, 352.5,
354.101, 355.12, 362.5 and 381.38 is
$41.00 per hour per program employee.

§391.4 Laboratory services rate.

The rate for laboratory services
provided pursuant to §§350.7, 351.9,
352.5, 354.101, 355.12, and 362.5 is
$60.44 per hour per program employee.

PART 590—INSPECTION OF EGGS
AND EGG PRODUCTS (EGG
PRODUCTS INSPECTION ACT)

3. The authority citation for part 590
continues to read as follows:

Authority: 21 U.S.C. 1031-1056.

4. Section 590.126 is revised to read
as follows:

§590.126 Overtime inspection service.

When operations in an official plant
require the services of inspection
personnel beyond their regularly
assigned tour of duty on any day or on
a day outside the established schedule,
such services are considered as overtime
work. The official plant must give
reasonable advance notice to the
inspector of any overtime service
necessary and must pay the Agency for
such overtime at an hourly rate of
$41.00.

5.In § 590.128, paragraph (a) is
revised to read as follows:

§590.128 Holiday inspection service.

(a) When an official plant requires
inspection service on a holiday or a day
designated in lieu of a holiday, such
service is considered holiday work. The
official plant must, in advance of such
holiday work, request the inspector in
charge to furnish inspection service
during such period and must pay the
Agency for such holiday work at an
hourly rate of $41.00.

* * * * *

Done at Washington, DC, on: October 3,
2000.

Thomas J. Billy,

Administrator.

[FR Doc. 00-25945 Filed 10-4—00; 3:37 pm]
BILLING CODE 3410-DM-M

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Parts 563b and 575
[No. 2000-56]
RIN 1550-AB24

Repurchases of Stock by Recently
Converted Savings Associations,
Mutual Holding Company Dividend
Waivers, Gramm-Leach-Bliley Act
Changes

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Interim final rule; extension of
comment period.

SUMMARY: The Office of Thrift
Supervision (OTS) is extending the
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comment period until November 9, 2000
for its interim rule with request for
comments regarding repurchases of
stock by recently converted savings
associations, mutual holding company
dividend waivers, and certain changes
resulting from the passage of the
Gramm-Leach-Bliley Act of 1999,
published on July 12, 2000.

DATES: Comments must be received by
November 9, 2000.

ADDRESSES: Mail: Send comments to
Manager, Dissemination Branch,
Information Management and Services
Division, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552, Attention Docket No. 2000-56.

Delivery: Hand deliver comments to
the Guard’s Desk, East Lobby Entrance,
1700 G Street, NW., from 9:00 a.m. to
4:00 p.m. on business days, Attention
Docket No. 2000-56.

Facsimiles: Send facsimile
transmissions to FAX Number (202)
906—7755, Attention Docket No. 2000—
56; or (202) 906—6956 (if comments are
over 25 pages).

E-Mail: Send e-mails to
‘“public.info@ots.treas.gov”’, Attention
Docket No. 2000-56, and include your
name and telephone number.

Public Inspection: Interested persons
may inspect comments at the Public
Reference Room, 1700 G St. NW., from
10:00 a.m. until 4:00 p.m. on Tuesdays
and Thursdays or obtain comments and/
or an index of comments by facsimile by
telephoning the Public Reference Room
at (202) 906—5900 from 9:00 a.m. until
5:00 on business days. Comments and
the related index will also be posted on
the OTS Internet Site at
“www.ots.treas.gov”’.

FOR FURTHER INFORMATION CONTACT:
David A. Permut, Counsel (Business and
Finance) (202) 906—7505, Business
Transactions Division, Chief Counsel’s
Office; Timothy P. Leary, Counsel
(Banking and Finance) (202) 906-7170,
Regulations and Legislation Division,
Chief Counsel’s Office; Mary Jo Johnson,
Project Manager, (202) 906-5739,
Supervision Policy, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION: The
proposed rule and interim final rule,
published in the Federal Register on
July 12, 2000 (65 FR 43092 and 43088),
indicated that public comments were to
be submitted to the OTS no later than
October 10, 2000. OTS has received a
request for an extension of the comment
period to accommodate the views of a
number of mutual institution managers
who will be meeting in the next 30 days.
In order to afford the public adequate
time to comment, the OTS has

determined to extend the comment
period for 30 days to accommodate this
request. Therefore, the comment period
is hereby extended until November 9,
2000.

Dated: October 4, 2000.

By the Office of Thrift Supervision.
Ellen Seidman,
Director.
[FR Doc. 00-25944 Filed 10-6-00; 8:45 am]|
BILLING CODE 6720-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922

[Docket No. 970404078-0176—02; 1.D.
091100G]

RIN 0638-AE41

Thunder Bay National Marine
Sanctuary and Underwater Preserve
Regulations; Correction and
Announcement of Effective Date

AGENCY: Marine Sanctuaries Division
(MSD), Office of Ocean and Coastal
Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Correction to final regulations
and announcement of effective date.

SUMMARY: This document corrects the
final regulations that were published in
the Federal Register on Thursday, June
22, 2000, (65 FR 39042), and announces
an effective date for them of September
25, 2000. The regulations implement the
designation of the Thunder Bay
National Marine Sanctuary and
Underwater Preserve which is located in
western Lake Huron in State of
Michigan waters.

DATES: The final regulations published
at 65 FR 39042 (June 22, 2000) and the
corrections made by this document are
effective September 25, 2000.

FOR FURTHER INFORMATION CONTACT: Ms.
Ellen Brody, (734) 741-2270.

SUPPLEMENTARY INFORMATION:
Background

This document corrects the final
regulations implementing the
designation of the Thunder Bay
National Marine Sanctuary and
Underwater Preserve, which
encompasses an area of the State of
Michigan waters over and surrounding
Thunder Bay, and the submerged lands
thereunder including the Bay, in

western Lake Huron. The Federal
Register document publishing those
regulations also contained the
Designation Document and summarized
the final management plan for the
Sanctuary. The Designation Document
sets forth the geographic area included
within the Sanctuary, the characteristics
of the area that give it conservation,
recreational, ecological, historical,
research, educational, or esthetic value,
and the type of activities subject to
regulation. The management plan
details the goals and objectives,
management responsibilities, research
activities, interpretive and educational
programs, and enforcement activities of
the area. As stated in the preamble to
the final rule, the regulations become
effective after the close of a review
period of 45 days of continuous session
of Congress beginning on the day on
which the final rule was published
unless the Governor of the State of
Michigan certifies to the Secretary of
Commerce that the designation or any of
its terms is unacceptable, in which case
the designation or any unacceptable
terms shall not take effect. The
Congressional review period ended on
September 24, 2000, without the
Governor of the State of Michigan
certifying to the Secretary of Commerce
that the designation or any of its terms
is unacceptable. Accordingly, the
designation of the Sanctuary and the
regulations implementing that
designation became effective on
September 25, 2000. The Secretary of
Commerce intends to sign the
Designation Document for the Sanctuary
on October 7, 2000. This Federal
Register document announces the
effective date of the designation and for
the regulations implementing that
designation as September 25, 2000. This
document also corrects, effective
September 25, 2000, two errors in those
regulations.

Need For Correction

Because of the omission of asterisks
when revising the term “Sanctuary
resource” in § 922.3 of 15 CFR part 922,
“Definitions”, all terms were
inadvertently deleted except for the
revised term “Sanctuary resource”.
There is a need to restore the deleted
terms. Also in § 922.50 of 15 CFR part
922, the first paragraph following
paragraph (a)(1)(iii) was inadvertently
designated as paragraph (b) instead of as
paragraph (a)(2). This needs to be
corrected.

Correction of Publication

Accordingly, the publication on June
22, 2000, of the final regulations
implementing the designation of the
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Thunder Bay National Marine Sanctuary
and Underwater Preserve, which were
the subject of FR Doc. 00-15638, (65 FR
39042), is corrected as follows:

§922.3 [Corrected]

1. On page 39055, in the first column,
amendatory instruction 3 is corrected to
read as follows:

3. Section 922.3 is amended by
revising the definition for “Sanctuary
resource’’ to read as follows:

2. On page 39055, beginning in the
first column, in § 922.3, add five
asterisks before and after the definition
of “Sanctuary resource”.

§922.50 [Corrected]

3. On page 39056, in the third
column, in § 922.50, correct the
paragraph designation (b) to read (a)(2).

Dated: October 4, 2000.

Margaret A. Davidson,

Acting Assistant Administrator for Ocean
Services and Coastal Zone Management.
[FR Doc. 00-25938 Filed 10-4—00; 1:57 pm]

BILLING CODE 3510-08-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 510

New Animal Drugs; Change of Sponsor
Name and Address

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor name and address for
Rhone-Poulenc, Inc.

DATES: This rule is effective October 10,
2000.

FOR FURTHER INFORMATION CONTACT:
Norman J. Turner, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish Pl.,
Rockville, MD 20855, 301-827—-0214.
SUPPLEMENTARY INFORMATION: Rhone-
Poulenc, Inc., P.O. Box 125, Black Horse
Lane, Monmouth Junction, NJ 08852,
has informed FDA of a change of
sponsor name and address to Aventis
Animal Nutrition, Inc., 3480 Preston
Ridge Rd., suite 650, Alpharetta, GA
30005-8891. Accordingly, the agency is
amending the regulations in 21 CFR
510.600(c) to reflect the change of
sponsor name and address.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because

it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

2. Section 510.600 is amended in the
table in paragraph (c)(1) by removing
the entry for “Rhone-Poulenc, Inc.” and
alphabetically adding an entry for
“Aventis Animal Nutrition, Inc.” and in
the table in paragraph (c)(2) by revising
the entry for “011526” to read as
follows:

§510.600Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

Firm name and address

Drug labeler code

Aventis Animal Nutrition, Inc., 3480 Preston Ridge Rd., suite 650, 011526
Alpharetta, GA 30005-8891
(2) * *x %
Drug labeler code Firm name and address
011526 Aventis Animal Nutrition, Inc., 3480 Preston Ridge Rd., suite 650,

Alpharetta, GA 30005-8891

*
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Dated: September 28, 2000.
Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 00-25965 Filed 10-6—00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 872

[Docket No. 98N-0753]

Dental Products Devices;
Reclassification of Endosseous Dental
Implant Accessories

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is reclassifying
the manually powered drill bits,
screwdrivers, countertorque devices,
placement and removal tools, laboratory
pieces used for fabrication of dental
prosthetics, trial abutments, and other
manually powered endosseous dental
implant accessories from class III to
class I. These devices are intended to
aid in the placement or removal of
endosseous dental implants and
abutments, prepare the site for
placement of endosseous dental
implants or abutments, aid in the fitting
of endosseous dental implants or
abutments, aid in the fabrication of
dental prosthetics, and be used as an
accessory with endosseous dental
implants when tissue contact will last
less than an hour. FDA is also
exempting these devices from premarket
notification. This reclassification is on
the Secretary of Health and Human
Services’ own initiative based on new
information. This action is being taken
under the Federal Food, Drug, and
Cosmetic Act (the act), as amended by
the Medical Device Amendments of
1976 (the 1976 amendments), the Safe
Medical Devices Act of 1990 (the
SMDA), and the Food and Drug
Administration Modernization Act of
1997 (FDAMA).

DATES: This rule is effective November
9, 2000.

FOR FURTHER INFORMATION CONTACT:
Angela Blackwell, Center for Devices
and Radiological Health (HFZ-480),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-827-5283.

SUPPLEMENTARY INFORMATION:

I. Background

The act (21 U.S.C. 301 et seq.), as
amended by the 1976 amendments
(Public Law 94—-295), the SMDA (Public
Law 101-629), and FDAMA (Public Law
105—115), established a comprehensive
system for the regulation of medical
devices intended for human use.
Section 513 of the act (21 U.S.C. 360c)
established three categories (classes) of
devices, depending on the regulatory
controls needed to provide reasonable
assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under section 513 of the act, devices
that were in commercial distribution
before May 28, 1976 (the date of
enactment of the amendments),
generally referred to as preamendments
devices, are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) published
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution prior to May 28, 1976,
generally referred to as postamendments
devices, are classified automatically by
statute (section 513(f) of the act) into
class III without any FDA rulemaking
process. Those devices remain in class
I and require premarket approval,
unless and until: (1) The device is
reclassified into class I or II; (2) FDA
issues an order classifying the device
into class I or II in accordance with
section 513(f)(2) of the act, as amended
by FDAMA; or (3) FDA issues an order
finding the device to be substantially
equivalent, under section 513(i) of the
act, to a predicate device that does not
require premarket approval. The agency
determines whether new devices are
substantially equivalent to previously
offered devices by means of premarket
notification procedures in section 510(k)
of the act (21 U.S.C. 360(k)) and 21 CFR
part 807 of the regulations.

A preamendments device that has
been classified into class III may be
marketed, by means of premarket
notification procedures, without
submission of a premarket approval
application (PMA) until FDA issues a
final regulation under section 515(b) of
the act (21 U.S.C. 360e(b)) requiring
premarket approval.

Reclassification of classified
preamendments devices is governed by

section 513(e) of the act. This section
provides that FDA may, by rulemaking,
reclassify a device (in a proceeding that
parallels the initial classification
proceeding) based upon ‘“new
information.” The reclassification can
be initiated by FDA or by the petition
of an interested person. The term ‘“‘new
information,” as used in section 513(e)
of the act, includes information
developed as a result of a reevaluation
of the data before the agency when the
device was originally classified, as well
as information not presented, not
available, or not developed at that time.
(See, e.g., Holland Rantos v. United
States Department of Health, Education,
and Welfare, 587 F.2d 1173, 1174 n.1
(D.C. Cir. 1978); Upjohn v. Finch, 422
F.2d 944 (6th Cir. 1970); Bell v.
Goddard, 366 F.2d 177 (7th Cir. 1966).)

Reevaluation of the data previously
before the agency is an appropriate basis
for subsequent regulatory action where
the reevaluation is made in light of
newly available regulatory authority
(see Bell v. Goddard, supra, 366 F.2d at
181; Ethicon, Inc. v. FDA, 762 F. Supp.
382, 389-91 (D.D.C. 1991)), or in light
of changes in “medical science.” (See
Upjohn v. Finch, supra, 422 F.2d at
951.) Regardless of whether data before
the agency are past or new data, the
“new information” on which any
reclassification is based is required to
consist of “valid scientific evidence,” as
defined in section 513(a)(3) of the act
and 21 CFR 860.7(c)(2). (See, e.g.,
General Medical Co. v. FDA, 770 F.2d
214 (D.C. Cir. 1985); Contact Lens
Assoc. v. FDA, 766 F.2d 592 (D.C. Cir.),
cert. denied, 474 U.S. 1062 (1985). FDA
relies upon “valid scientific evidence”
in the classification process to
determine the level of regulation for
devices. For the purpose of
reclassification, the valid scientific
evidence upon which the agency relies
must be publicly available. Publicly
available information excludes trade
secret and/or confidential commercial
information, e.g., the contents of a
pending PMA. (See section 520(c) of the
act (21 U.S.C. 360j(c).)

FDAMA added a new section 510(1) to
the act. New section 510(1) of the act
provides that a class I device is exempt
from the premarket notification
requirements under section 510(k) of the
act, unless the device is intended for a
use which is of substantial importance
in preventing impairment of human
health or it presents a potential
unreasonable risk of illness or injury.
Hereafter, these are referred to as
“reserved criteria.” FDA has considered
the endosseous dental implant
accessories in accordance with the
reserved criteria and determined that
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the devices do not require premarket
notification. Such an exemption permits
manufacturers to introduce into
commercial distribution generic types of
devices without first submitting a
premarket notification to FDA.

II. Regulatory History of the Device

In the Federal Register of October 7,
1998 (63 FR 53859), FDA proposed to
reclassify the manually powered drill
bits, screwdrivers, countertorque
devices, placement and removal tools,
laboratory pieces used for fabrication of
dental prosthetics, trial abutments, and
other manually powered endosseous
dental implant accessories from class III
to class I. These devices are intended to
aid in the placement or removal of
endosseous dental implants and
abutments, prepare the site for
placement of endosseous dental
implants or abutments, aid in the fitting
of endosseous dental implants or
abutments, aid in the fabrication of
dental prosthetics, and be used as an
accessory with endosseous dental
implants when tissue contact will last
less than 1 hour. Interested persons
were given until January 5, 1999, to
comment on the proposed regulation.
FDA received no comments on the
proposed rule.

III. Summary of Final Rule

FDA is reclassifying the manually
powered drill bits, screwdrivers,
countertorque devices, placement and
removal tools, laboratory pieces used for
fabrication of dental prosthetics, trial
abutments, and other manually powered
endosseous dental implant accessories
from class III to class I. These devices
are intended to aid in the placement or
removal of endosseous dental implants
and abutments, prepare the site for
placement of endosseous dental
implants or abutments, aid in the fitting
of endosseous dental implants or
abutments, aid in the fabrication of
dental prosthetics, and be used as an
accessory with endosseous dental
implants when tissue contact will last
less than 1 hour. These devices do not
have a history of risks associated with
them. FDA believes that the
manufacturers’ adherence to current
good manufacturing practices in the
quality system regulation will provide
reasonable assurance of the safety and
effectiveness of these devices. FDA,
therefore, believes that class I would
provide reasonable assurance of safety
and effectiveness. FDA is also
exempting the devices from the
premarket notification requirements.

Therefore, under section 513 of the
act, FDA is adopting the assessment of
the risks to public health stated in the

proposed rule published on October 7,
1998. Furthermore, FDA is issuing a
final rule that revises part 872 (21 CFR
part 872) in subpart D to add § 872.3980,
thereby reclassifying the endosseous
dental implant accessories, from class III
into class I.

IV. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612 (as amended by subtitle
D of the Small Business Regulatory
Fairness Act of 1996 (Public Law 104—
121)), and the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this final rule is
consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
final rule is not a significant regulatory
action as defined by the Executive Order
and so is not subject to review under the
Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the final rule
reclassifying these devices from class III
to class I will relieve all manufacturers
of the devices of the cost of complying
with the premarket approval
requirements in section 513 of the act,
it will impose no significant economic
impact on any small entities, and it may
permit small potential competitors to
enter the marketplace by lowering their
costs. The agency therefore certifies that
the final rule will not have a significant
economic impact on a substantial
number of small entities. In addition,
this final rule will not impose costs of
$100 million or more on either the
private sector or State, local, and tribal
governments in the aggregate and,
therefore, a summary statement of
analysis under section 202(a) of the

Unfunded Mandates Reform Act of 1995
is not required.

VI. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the order and, consequently, a
federalism summary impact statement is
not required.

List of Subjects in 21 CFR Part 872

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 872 in
subpart D is amended as follows:

PART 872—DENTAL DEVICES

1. The authority citation for 21 CFR
part 872 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
3604, 371.
2. Section 872.3980 is added to

subpart D to read as follows:

§872.3980 Endosseous dental implant
accessories.

(a) Identification. Endosseous dental
implant accessories are manually
powered devices intended to aid in the
placement or removal of endosseous
dental implants and abutments, prepare
the site for placement of endosseous
dental implants or abutments, aid in the
fitting of endosseous dental implants or
abutments, aid in the fabrication of
dental prosthetics, and be used as an
accessory with endosseous dental
implants when tissue contact will last
less than 1 hour. These devices include
drill bits, screwdrivers, countertorque
devices, placement and removal tools,
laboratory pieces used for fabrication of
dental prosthetics, and trial abutments.

(b) Classification. Class I (general
controls). The device is exempt from the
premarket notification procedures in
subpart E of part 807 of this chapter
subject to the limitations in § 872.9.
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Dated: September 26, 2000.

Linda S. Kahan, Deputy Director for
Regulations Policy center for Devices and
Radiological Health.

[FR Doc. 00-25811 Filed 10—-6-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE

28 CFR Part 0
[AG Order No. 2328-2000]

Delegation of Authority: Settlement
Authority

AGENCY: Department of Justice
ACTION: Final rule.

SUMMARY: This rule delegates to the
directors and commissioners of
specified components of the Department
of Justice authority to settle
administrative claims presented
pursuant to the Federal Tort claims Act
(FTCA), where the amount of the
settlement does not exceed $50,000.
Currently, the directors and
commissioners of the Bureau of Prisons,
Federal Prison Industries, Immigration
and Naturalization Service, Marshals
Service, and the Drug Enforcement
Administration have authority to settle
FTCA claims not exceeding $10,000.
This rule will alert the general public to
the new authority of these officials and
is being codified in the Code of Federal
Regulations to provide a permanent
record of this delegation.

EFFECTIVE DATE: October 10, 2000.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Axelrad, Director, Torts Branch,
Civil Division, U.S. Department of
Justice, P.O. Box 888, Benjamin
Franklin Station, Washington, DC
20044, (202) 616—4400.

SUPPLEMENTARY INFORMATION: This rule
has been issued to delegate settlement
authority to various Department of
Justice officials. It is a matter solely
related to the division of responsibility
within the Department of Justice. It
relates to matters of agency policy,
management, or personnel, and is
therefore exempt from the usual
requirements of prior notice and
comment, and a 30-day delay in the
effective date. See 5 U.S.C. 553(a)(2),
(b)(A).

Executive Order 12866

This rule falls within a category of
actions that the Office of Management
and Budget (OMB) has determined do
not constitute ““significant regulatory
actions‘ under section 3(f) of Executive
Order 12866 and, accordingly, was not
reviewed by OMB.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, the Department of Justice
has determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
federalism summary impact statement.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this
regulation and, by approving it, certifies
that this regulation will not have a
significant economic impact upon a
substantial number of small entities.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804.

This rule will not result in an annual
effect on the economy of $100,000,000
Or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Plain Language Instructions

We try to write clearly. If you can
suggest how to improve the clarity of
these regulations, call or write Jeffrey
Axelrad at the address and telephone
number given above.

List of Subjects in 28 CFR Part 0

Authority delegations (government
agencies), Claims.

Accordingly, Part 0 of Title 28 of the
Code of Federal Regulations is amended
as follows:

PART 0—ORGANIZATION OF THE
DEPARTMENT

1. The authority citation for Part 0
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510, 515-519.

2. Section 0.172 of Part 0, Subpart Y,
is amended by revising paragraph (a) to
read as follows:

§0.172 Authority: Federal tort claims.

(a) The Director of the Bureau of
Prisons, the Commissioner of Federal
Prison Industries, the Commissioner of
the Immigration and Naturalization
Service, the Director of the United
States Marshals Service, and the
Administrator of the Drug Enforcement
Administration shall have authority to
adjust, determine, compromise, and
settle a claim involving the Bureau of
Prisons, Federal Prison Industries, the
Immigration and Naturalization Service,
the United States Marshals Service, and
the Drug Enforcement Administration,
respectively, under section 2672 of title
28, United States Code, relating to the
administrative settlement of Federal tort
claims, if the amount of a proposed
adjustment, compromise, settlement, or
award does not exceed $50,000. When,
in the opinion of one of those officials,
such a claim pending before him
presents a novel question of law or a
question of policy, he shall obtain the
advice of the Assistant Attorney General
in charge of the Civil Division before

taking action on the claim.
* * * * *

Dated: October 2, 2000.
Janet Reno,
Attorney General.
[FR Doc. 00-25904 Filed 10—6-00; 8:45 am]
BILLING CODE 4410-12-M

SELECTIVE SERVICE SYSTEM
32 CFR Part 1615

Additional Methods of Selective
Service Registration

AGENCY: Selective Service System (SSS).
ACTION: Final rule; technical
amendment.

SUMMARY: In accordance with
Proclamation 7275 of February 22, 2000,
this Final Rule amends the
Administration of Registration rules by
providing additional methods of
registering with the Selective Service
System. Proclamation 7275 amended
Proclamation 4771 to allow for
additional methods of registration.
These methods include registration on
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the Selective Service Internet web site,
telephonic registration, registration on
approved Government forms, including
the Selective Service reminder mailback
card, and registration through school
registrars. These amendments will
reduce a burden on the public by
informing it of the additional
registration methods prescribed by the
Director of Selective Service.

DATES: Effective November 9, 2000.

FOR FURTHER INFORMATION CONTACT:
Rudy Sanchez, Office of the General
Counsel, Selective Service System, 1515
Wilson Boulevard, Arlington, VA
22209-2425. Telephone (703) 605—4071.
SUPPLEMENTARY INFORMATION: The
Military Selective Service Act (Act)
requires that certain males register with
the Selective Service System. 50 U.S.C.
App. 451 et seq. The time, place and
manner of registration is to be
determined by proclamation of the
President and by rules and regulations.
50 U.S.C. App. 453(a). The President is
permitted to delegate the authority to
issue rules and regulations under the
Act. 50 U.S.C. App. 460(c). On October
12,1971, E.O. 11623 was signed
delegating the authority to issue rules
and regulations under the Military
Selective Service Act to the Director of
the Selective Service System.
Proclamation 4771 of July 2, 1980,
provides for individuals to comply with
the registration requirement of the
Military Selective Service Act by
completing a Registration Card at a
classified Post Office.

This Proclamation was amended by
Proclamation 7275, February 22, 2000
(65 FR 9199, February 24, 2000), to
provide additional means to comply
with the registration requirement. The
rules are being amended to reflect
additional registration methods
prescribed by the Director of Selective
Service as authorized by Proclamation
7275. The technical amendments to the
rules on registration and the duty to
register will inform the public about the
various means to comply with the
registration requirement.

The SSS considers this rule (32 CFR
Part 1615) to be a procedural rule which
is exempt from the notice and comment
under 5 U.S.C. 533(b)(3)(A). This rule is
not a significant rule for the purpose of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget. As required by the
Regulatory Flexibility Act, SSS certifies
that these regulatory amendments will
not have a significant impact on small
business entities.

List of Subjects in 32 CFR Part 1615
Selective Service System.

For the reason set forth in the
preamble amend part 1615 of title 32 of
the Code of Federal Regulations as
follows:

PART 1615—ADMINISTRATION OF
REGISTRATION

1. The authority citation for part 1615
is revised to read as follows:

Authority: Military Selective Service Act,
50 U.S.C. App. 451 et seq.; E.O. 11623, 36 FR
19963, 3 CFR, 1971-1975 Comp., p. 614, as
amended by E.O. 12608, 52 FR 34617, 3 CFR,
1987 Comp., p. 245.

2. Amend § 1615.1 to revise paragraph
(a)(1), the first sentence of paragraph
(a)(2), and the last sentence of paragraph
(b), and to add paragraph (c) to read as
follows:

§1615.1 Registration.

(a] * % *

(1) Completing a registration card or
other method of registration prescribed
by the Director of Selective Service by
a person required to register; and

(2) The recording of the registration
information furnished by the registrant
in the records (master computer file ) of
the Selective Service System. * * *

(b) * * * If the registrant does not
receive the verification notice within 90
days after he completed a method of
registration prescribed by the Director,
he shall advise in writing the Selective
Service System, P.O. Box 94638,
Palatine, IL 60094-4638.

(c) The methods of registration
prescribed by the Director include
completing a Selective Service
Registration Card at a classified Post
Office, registration on the Selective
Service Internet web site (http://
www.sss.gov), telephonic registration,
registration on approved Federal and
State Government forms, registration
through high school and college
registrars, and Selective Service
remainder mailback card.

3. Amend § 1615.4 to remove the
period at the end of the introductory
text and add a colon in its place and to
revise paragraph (a) and the first
sentence of paragraph (b) to read as
follows:

§1615.4 Duty of persons required to
register.
* * * * *

(a) To complete the registration
process by a method prescribed by the
Director of Selective Service and to
record thereon his name, date of birth,
sex, Social Security Account Number
(SSAN), current mailing address,
permanent residence, telephone
number, date signed, and signature, if
requested; and (b) To submit for

inspection, upon request, evidence of
his identity to a person authorized to

accept the registration information.
* *x % %

Gil Coronado,

Director.

[FR Doc. 00-25725 Filed 10—6-00; 8:45 am]
BILLING CODE 8015-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NC-087-9939; FRL—6881—1]

Approval and Promulgation of State
Plans—North Carolina: Approval of
Revisions to the North Carolina State
Implementation Plan; Technical
Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule; technical
correction.

SUMMARY: The United States
Environmental Protection Agency (EPA)
published in the Federal Register on
November 10, 1999, a document
approving revisions to clarify rules for
the control of particulate emissions, add
requirements for expedited permit
processing, revise the Division name
and address, and amend case-by-case
MACT language. The State of North
Carolina, through the North Carolina
Department of Environment and Natural
Resources (NCDENR) submitted these
miscellaneous revisions to the North
Carolina State Implementation Plan
(SIP). The revisions are being clarified
and corrected to add and revise entries
that were inadvertently excluded in the
Federal Register document.

EFFECTIVE DATE: This correction is
effective on October 10, 2000.

FOR FURTHER INFORMATION CONTACT:
Gregory Crawford at (404) 562—-9046,
crawford.gregory@epa.gov.
SUPPLEMENTARY INFORMATION: The
November 10, 1999 (64 FR 61213—
61217) document included amendatory
language in the third full paragraph of
the third column on page 61215 that
reads “Section 52.1770 (c) is amended
by revising the entries for Sections 2D
Air Pollution Control Requirements and
2Q Air Quality Permit Requirements.”
Entries .0105, .0540, .0312, .0313 and
.0607 cannot be revised, but must be
added to the table under Subchapters
2D Air Pollution Control Requirements
and 2Q Air Quality Permit
Requirements. Entries .0104, .0515,
.0938,.0108, .0313, and .0607 were not
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displayed in the table and are being
added under the headings Subchapters
2D Air Pollution Control Requirements
and 2Q Air Quality Permit
Requirements. This document corrects
these deficiencies.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedures are impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. We
have determined that there is such good
cause for making today’s rule final
without prior proposal and opportunity
for comment because we are merely
correcting an incorrect citation in a
previous action. Thus, notice and public
procedure are unnecessary.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule merely
corrects an incorrect citation in a
previous action, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this rule also does
not significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
corrects a citation in a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act (CAA). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

This technical correction action does
not involve technical standards; thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, we have taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the Executive Order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act (CRA),
5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public

interest. This determination must be
supported by a brief statement. As
stated previously, we made such a good
cause finding, including the reasons
therefore and established an effective
date of October 10, 2000. We will
submit a report containing this rule and
other required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This correction to the North
Carolina SIP table is not a “major rule”
as defined by 5 U.S.C. 804(2).

Dated: August 17, 2000.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
Chapter I, title 40, Code of Federal
Regulations, is amended as follows:

PART 52—[CORRECTED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart ll—North Carolina [Corrected]

2. Section 52.1770, the table in
paragraph (c) is amended by:

A. Adding entries .0105, .0540 under
the heading Subchapter 2D Air
Pollution Control Requirements and
entries .0312, .0313, .0607 under the
heading Subchapter 2Q Air Quality
Permit Requirements.

B. Revising entries .0101, .0104,
.0202, .0302, .0506, .0507, .0508, .0509,
.0510, .0511, .0513, .0514, .0515, .0521,
.0531, .0914, .0927, .0938, .0953 (two
entries), .1902, .1903 under the heading
Subchapter 2D Air Pollution Control
Requirements and .0101, .0103, .0108,
.0207, .0306, .0307, .0805, .0806, .0807
under the heading Subchapter 2QQ Air
Quality Permit Requirements.

The additions and revisions read as
follows:

§52.1770 Identification of plan.

* * * * *

(c) EPA approved regulations.

EPA APPROVED NORTH CAROLINA REGULATIONS

State effec- EPA ap-

State citation Title/subject tive date proval date Comments
Subchapter 2D—Air Pollution Control Requirements
Section .01071 ..o Definitions ......cccooeiiiiiii 1/5 11/10/99
Section .0104 ......ooiiiiii Incorporation by Reference ..........ccccoeveeieeneenne. 1/15/98 11/10/99
Section .0105 ..o Mailing List ....coooiieiie e 1/15/98 11/10/99
Section .0202 .......cccoeieiiirieie e Registration of Air Pollution Sources ................... 1/15/98 11/10/99
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EPA APPROVED NORTH CAROLINA REGULATIONS—Continued

State effec- EPA ap-

State citation Title/subject tive date proval date Comments

Section .0302 .......oooiiiiii Episode Criteria .........ccooeerieniiiineene e 1/15/98 11/10/99
Section .0506 Particulates from Hot Mix Asphalt Plants ............ 3/20/98 11/10/99
Section .0507 Particulates from Chemical Fertilizer ................... 3/20/98 11/10/99
Section .0508 Particulates from Pulp and Paper Mills ................ 3/20/98 11/10/99
Section .0509 .... Particulates from Mica or Feldspar Processing ... 3/20/98 11/10/99
Section .0511 Particulates from Lightweight Aggregate ............. 3/20/98 11/10/99
Section .0513 Particulates from Portland Cement Plants ........... 3/20/98 11/10/99
Section .0514 .... Particulates from Ferrous Jobbing Foundries ...... 3/20/98 11/10/99
Section .0515 .... Particulates from Miscellaneous Industrial Proc- 3/20/98 11/10/99

esses.
SeCtion .0521 ....ceiiiiiee e Control of visible Emissions ............ccceeveviniinenne 3/20/98 11/10/99
Section .05371 ...oooiiiiiii Sources in Nonattainment Areas ..........ccccceeceeene 1/15/98 11/10/99
Section .0540 .....c.oeiiiiiii e Particulates from Fugitive Non-Process Dust 3/20/98 11/10/99

Emission Sources.
Section .0914 ..o Determination of VOC Emission Control System 3/20/98 11/10/99

Efficiency.
Section .0927 .......ooviiiiiii Bulk Gasoline Terminals ..........cccccevieiiienieniieene 3/20/98 11/10/99
Section .0938 .......ooiiiiii e Perchloroethylene Dry Cleaning System ............. 3/20/98 11/10/99
Section .0953 Vapor Return Piping for Stage Il Vapor Recovery 1/15/98 11/10/99
Section .0953 Vapor Return Piping for Stage Il Vapor Recovery 3/20/98 11/10/99
Section 1902 .......ooiiiiiiie Definitions .....cooeeiieiiiiiiec e 1/15/98 11/10/99
Section 1903 ... Permissible Open Burning Without a Permit ....... Annual 1/15/98 11/10/99

Emissions
Reporting
Subchapter 2Q— AirQuality Permits Requirements
Section .01071 ..o Required Air Quality Permits .........c.cccccevvveenenen. 3/20/98 11/10/99
Section .0103 ...coiiiiii Definitions .....ccceeiiiiiii i 1/15/98 11/10/99
Section .0108 .......ooiiiiiiiiie e Delegation of AUthOrity ........ccccceveeiiieniinieereee, 3/15/98 11/10/99
SeCtion .0207 .....ccociriieiririeee s Annual Emissions Reporting .........cccoceeeiiiiiennienn. 1/15/98 11/10/99
Secton .0306 ......ceeeeeeiiiiiieeee e Permits Requiring Public Participation ................. 3/20/98 11/10/99
Section .0307 .....cooeiiiiic e Public Participation Procedures ............ccceveenee. 1/15/98 11/10/99
Subchapter 2Q—Air Quality Permits Requirements

SeCtion .0312 ....cooiiiiieee e Application Processing Schedule ..............ccc.c...... 3/20/98 11/10/99
Section .0313 ... Expedited Application Processing Schedule ........ 4/17/97 11/10/99
SeCtion L0607 ....ccveeeeieee e Application Processing Schedule ...........ccccceenee. 4/17/97 11/10/99
SeCtion .0805 .......cccoreeieirieee e Grain Elevators .........cccceveveeieneescseeeese e 1/15/98 11/10/99
SeCtion .0806 .......cceerveeiiriieieieeie e CottoN GiNS ..oeeeieriieiereeie e 1/15/98 11/10/99

Section .0807 .......cccooviiiiiiii Emergency Generators ...........ccccviiciiiiininnen, 1/15/98 11/10/99
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[FR Doc. 00-25599 Filed 10-6—00; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 413
[HCFA-1883-F2]

RIN 0938-AI80

Medicare Program; Revision of the
Procedures for Requesting Exceptions
to Cost Limits for Skilled Nursing
Facilities and Elimination of
Reclassifications; Correction

AGENCY: Health Care Financing
Administration (HCFA) HHS.

ACTION: Technical corrections.

SUMMARY: In the August 5, 1999 issue of
the Federal Register (64 FR 42610), we
published a final rule addressing the
procedures for granting exceptions to
the Medicare skilled nursing facility
(SNF) routine service cost limits, and
we removed the provision allowing for
reclassification for SNFs and home
health agencies. This document amends
the regulations text to make technical
corrections to those parts of the
regulation unrelated to the SNF
exception procedures that were
inadvertently changed.

EFFECTIVE DATE: September 7, 1999.

FOR FURTHER INFORMATION CONTACT: ]ulie
Stankivic, (410) 786—5725.

SUPPLEMENTARY INFORMATION:

Background

In the August 5, 1999 final rule (64 FR
42610), we amended the regulations to
allow the fiscal intermediaries to make
final determinations on requests by
skilled nursing facilities (SNFs) for
exceptions to the Medicare routine
service cost limits under 42 CFR
§413.30(f). In the preamble to both the
proposed and final rules (63 FR 42797
and 64 FR 42610, respectively), we
specifically stated that the changes are
limited to our procedures regarding SNF
exceptions. We did not intend to change
the new provider exemption under
§413.30(e) or any other provision
relating to home health agencies
(HHAsS). The changes in §413.30 as set
forth in the final rule, however, have
raised questions as to whether policy
changes had been made in these
unrelated areas.

The New Provider Exemption

The preamble to the proposed and
final rules (63 FR 42797 and 64 FR
42610, respectively) discussed the three
types of relief available to SNFs that
exceed the SNF routine service cost
limits found in §413.30. In the
preamble concerning § 413.30(c), we
indicated that a provider may seek relief
from the effects of applying the cost
limits, either by requesting an
exemption from its limits as a new
provider of inpatient services, by
requesting a reclassification of its
provider status, or by requesting an
exception to the cost limit. Of these
three types of relief, the proposed and
final rules focused solely on the
exception process and our proposal to
revise the approval process for granting
exceptions to the cost limits for SNFs
and to remove the provision for
obtaining a reclassification for a SNF or
an HHA. We did not make changes to
the exemption requirements for a new
provider. However, the recently
promulgated changes to §413.30(c)(2),
with regard to the processing of SNF
exception requests, may have created
confusion with regard to the processing
of new provider exemption requests. In
addition, editorial changes to
§413.30(d), meant to clarify which
provisions applied to which provider
type may have created an impression
that a policy change has occurred; no
policy changes were intended. The only
two provider types subject to the
regulations found in §413.30 at present
are SNFs and HHAs. We did not
propose any changes to our existing
policies with regard to the new provider
exemption provision or the processing
of new provider exemption requests.
The intermediary makes a
recommendation to HCFA, and HCFA
makes the final determination on
requests by SNFs for a new provider
exemption under §413.30(d) as
redesignated.

Home Health Agencies

In the preamble to the proposed and
final rules (63 FR 42797, 64 FR 42610),
we clearly stated that we are retaining
the current procedures for HHA
exception requests and that these
provisions would remain unchanged.
We modified §413.30 (in its entirety), in
an attempt to clarify which provisions
applied to which provider type. The
only two provider types subject to
§413.30 at present are SNFs and HHAs.
HHAs, however, have never been
eligible to receive an exception for
“areas with fluctuating populations,” an
impression that may have been created
by these editorial changes.

Provisions of the Rule

For the reasons discussed above, we
are making the necessary technical
corrections to restore the regulations to
conform with our longstanding and
unchanged policies for both the new
provider exemption for SNFs, and the
procedures for exceptions to the cost
limits for HHAs.

List of Subjects in 42 CFR Part 413

Health facilities, Kidney diseases,
Medicare, Puerto Rico, Reporting and
recordkeeping requirements.

Accordingly, 42 CFR part 413 is
corrected by making the following
correcting amendments:

PART 413—PRINCIPLES OF
REASONABLE COST
REIMBURSEMENT; PAYMENT FOR
END-STAGE RENAL DISEASE
SERVICES; PROSPECTIVELY
DETERMINED PAYMENT RATES FOR
SKILLED NURSING FACILITIES

1. The authority citation for part 413
continues to read as follows:

Authority: Secs. 1102, 1812(d), 1814(b),
1815, 1833(a), (i), and (n), 1871, 1881, 1883,
and 1886 of the Social Security Act (42
U.S.C. 1302, 1395f(b), 1395g, 13951,
13951(a), (i), and (n), 1395x(v), 1395hh,
1395rr, 1395tt, and 1395ww).

2.1In §413.30, the following changes
are made:

§413.30 [Corrected]

A. In paragraph (a) introductory text,
at the end of the second sentence after
the word “‘situations”, the phrase “of
particular providers” is added.

B. In paragraph (a)(2), at the beginning
of the first sentence, the words ‘“Payable
SNF and HHA” are removed, and the
words ‘“Reimbursable provider” are
added in their place.

C. In paragraph (c) introductory text,
in the last sentence, the words
“intermediary’s notice of program pay”’
are removed, and the words
“intermediary’s notice of program
reimbursement” are added in their
place.

D. In paragraph (c)(2), the heading is
corrected to read “Skilled nursing
facility exception”; and in the first
sentence, the word “‘exception” is
added between the words “SNFs” and
“request”.

E. In paragraph (d), add the sentence
“The intermediary makes a
recommendation on the provider’s
request to HCFA, which makes the
decision.” after the first sentence; and
remove the words “‘the type of”’ from the
first sentence and add the word “a” in
their place.
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F. In paragraph (e)(3) introductory
text, the words “or HHA” are removed;
and in paragraph (e)(3)(ii), the word
“similar” is added before each
occurrence of the word “‘services”, and
the words “or HHA” are removed.

(Catalog of Federal Domestic Assistance
Program No. 93.773 Medicare—Hospital
Insurance)

Dated: September 21, 2000.
Brian P. Burns,

Deputy Assistant Secretary for Information
Resources Management.

[FR Doc. 00-25497 Filed 10-6—-00; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 440 and 441
[HCFA—2010-FC]

RIN 0938-Al67

Medicaid Program; Home and
Community-Based Services

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule with comment period.

SUMMARY: This final rule with comment
period expands State flexibility in
providing prevocational, educational,
and supported employment services
under the Medicaid home and
community-based services waiver
provisions currently found in section
1915(c) of the Social Security Act (the
Act); and incorporates the self-
implementing provisions of section
4743 of the Balanced Budget Act of 1997
that amends section 1915(c)(5) of the
Act to delete the requirement that an
individual have prior
institutionalization in a nursing facility
or intermediate care facility for the
mentally retarded before becoming
eligible for the expanded habilitation
services. In addition, we are making a
number of technical changes to update
or correct the regulations.

DATES: Effective date: October 1, 1997.
We will consider written comments if
we receive them at the appropriate
address, as provided below, no later
than 5 p.m. on or before December 11,
2000.

ADDRESSES: Mail written comments (one
original and three copies) to the
following address: Health Care
Financing Administration, U.S.
Department of Health and Human
Services, P.O. Box 9010, Attention:
HCFA-2010-FC, 7500 Security
Boulevard, Baltimore, MD 21244-9010.

If you prefer, you may deliver your
written comments (one original and
three copies) to one of the following
addresses:

Room 443-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, or

Room C5-09-26, 7500 Security
Boulevard, Baltimore, MD 21244—
1850.

Because of staffing and resource
limitations, we cannot accept audio,
visual, or facsimile (FAX) copies of
comments. In commenting, please refer
to file code HCFA-2010-FC. Comments
received timely will be available for
public inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
in room 443-G of the Department’s
offices at 200 Independence Avenue,
SW., Washington, DC, on Monday
through Friday of each week from 8:30
a.m. to 5 p.m. (phone: (202) 690-7890).
FOR FURTHER INFORMATION CONTACT:
Mary Jean Duckett, (410) 786—3294.
SUPPLEMENTARY INFORMATION:

I. Background

The Medicaid program is a Federally
supported, State-administered program
that provides medical assistance to
individuals that meet eligibility criteria.
It was established in 1965 as title XIX
of the Social Security Act (the Act).

Section 1915(c) was added to title XIX
of the Act by the Omnibus Budget
Reconciliation Act of 1981 (OBRA 1981)
(Public Law 97-35) to encourage the
provision of cost-effective services to
Medicaid recipients in noninstitutional
settings. Before the enactment of OBRA
1981, the Medicaid program provided
limited coverage for long-term care
services in noninstitutional settings.

Section 1915(c) of the Act authorizes
the Secretary to waive certain Medicaid
statutory requirements to enable a State
to cover a broad array of home and
community-based services that are not
otherwise available under a State’s
Medicaid program. These services must
be furnished in accordance with an
individually written plan of care that is
subject to approval by the State
Medicaid agency, and may be furnished
only to persons who, but for the
provision of the services, would
otherwise require the level of care
provided in a hospital, nursing facility
(NF), or intermediate care facility for the
mentally retarded (ICF/MR). Coverage of
these services enables elderly, disabled,
and chronically ill persons, who would
otherwise be institutionalized, to live in
the community.

Under section 1915(c) of the Act, a
State could receive Federal financial

participation (FFP) for the following
services as home and community-based
services: case management services,
homemaker and home health aide
services, personal care services, adult
day health services, habilitation
services, respite care, and ““‘other”
services as requested by the State and
approved by HCFA. Section 9502(a) of
the Consolidated Omnibus Budget
Reconciliation Act of 1985 (Public Law
99-272) revised section 1915(c) of the
Act to explicitly include certain
prevocational, educational, and
supported employment services as
expanded habilitation services under
home and community-based services for
those individuals who receive waiver
services after discharge from an NF or
ICF/MR. Section 1915(c)(4) of the Act
authorizes the provision of habilitation
services, and section 1915(c)(5) of the
Act defines habilitation services as
services to assist individuals in
acquiring, retaining, and improving the
self-help, socialization, and adaptive
skills necessary to reside successfully in
home and community-based settings.

Section 1915(c)(5) of the Act was
further amended by section 4743(a) of
the Balanced Budget Act of 1997 (BBA)
(Public Law 105-33), which deleted the
requirement that an individual have
prior institutionalization in either an NF
or ICF/MR before becoming eligible for
habilitation services. The regulations at
§440.180(c)(1) applied this prior
institutionalization requirement to
expanded habilitation services. Thus,
effective October 1, 1997, if a State
chooses to provide these expanded
habilitation services under its home and
community-based waiver, it may
provide these services to all individuals
eligible for these services without regard
to whether the individuals had a prior
institutional stay in an NF or ICF/MR.

II. Provisions of the Final Rule With
Comment Period

Before the enactment of the BBA,
section 1915(c)(5) of the Act specified
that the term “habilitation services”
applies to individuals who receive
services after discharge from an NF or
ICF/MR. Section 4743 of the BBA
amended section 1915(c)(5) of the Act,
effective October 1, 1997, to remove the
requirement that an individual be
institutionalized before receiving
habilitation services.

To implement the provisions of
section 4743 of the BBA, we are revising
parts 440 and 441. We are also making
a number of technical changes to update
or correct the regulations.
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In §440.180, “Home or community-
based services,” we are revising the
heading for paragraph (c) by changing
the effective date from April 7, 1986 to
October 1, 1997, and in paragraph (c)(1)
we are deleting the requirement that
recipients must have been discharged
from a Medicaid-certified NF or ICF/MR
to receive the services.

In §441.301, “Contents of request for
a waiver,” our current rules at
paragraph (a)(2) state that requests for
waivers of the requirements of the Act
that concern statewide application of
Medicaid, comparability of services, and
income and resource rules are
applicable to individuals with spouses
living in the community. This
requirement incorrectly limits the
waiver of the requirements of section
1902(a)(10)(C)(1)(III) of the Act to
individuals with spouses. We are
correcting the requirement by deleting
the phrase “with spouses” and adding
“medically needy” before the word
“individuals.” This revision clarifies
that the request for a waiver is not
limited to medically needy individuals
with spouses.

In §441.302, ““State assurances,” we
are making a number of changes.
Section 441.302(c)(1)(i) incorrectly cites
hospital regulations at § 440.40, rather
than at §440.10. We are making this
technical change. Section 441.302(d)
requires States to give assurance that
when a recipient is determined to be
likely to require the level of care
provided in an SNF, ICF, or ICF/MR, the
recipient or his or her legal
representative will be informed of the
alternatives available under the waiver
and given the choice of either
institutional or home and community-
based services. We are updating the
terminology in §441.302(d) by removing
the terms “SNF and ICF” and replacing
them with “NF,” and adding the term
“hospital” as a conforming change to
the regulations text. Section
441.302(i)(2) also requires State
assurances that services are furnished
only to individuals who have been
deinstitutionalized, regardless of
discharge date from a Medicaid-certified
NF or ICF/MR. Therefore, to conform
the regulation to the BBA changes, we
are removing §441.302(i)(2) and
redesignating §441.302(i)(3) as
§441.302(i)(2). In the redesignated
§441.302(i)(2), we are also removing the
phrase “on or after April 7, 1986.”

In §441.307, “Notification of a waiver
termination,” our regulations at
paragraph (a) require that if a State
chooses to terminate its waiver before
the 3-year period expires, it must notify
HCFA in writing 30 days before
terminating services to recipients. We

are making a technical correction in
paragraph (a) to state that waivers may
be terminated during the initial 3-year
period or 5-year renewal period.

In §441.310, “Limits on Federal
financial participation (FFP),” we are
making a number of changes. Section
441.310(a)(3)(i) states that FFP is not
available for prevocational, educational,
or supported employment services, or
any combination of these services, as
part of habilitation services that are
provided before April 7, 1986, and
§441.310(a)(3)(iii) requires that
habilitation services must be provided
to recipients who were never
institutionalized in a Medicaid-certified
NF or ICF/MR. Section 441.310(b) states
that FFP is available for expenditures
for expanded habilitation services if the
services are included under a waiver or
waiver amendment approved by HCFA
on or after April 7, 1986. Again, as the
BBA eliminated the April 1986 date and
also makes services available to
medically needy recipients who have
not been institutionalized, we are
revising §441.310(a)(3)(i),
§441.310(a)(3)(iii), and §441.310(b) to
conform the regulations to the BBA
changes.

I11. Collection of Information
Requirements

This document does not impose any
information collection and
recordkeeping requirements subject to
the Paperwork Reduction Act of 1995
(PRA). Consequently, it does not need to
be reviewed by the Office of
Management and Budget (OMB) under
the authority of the PRA.

IV. Response to Comments

Because of the large number of
comments we receive in response to a
Federal Register publication, we are not
able to respond to them individually.
We will, however, consider all
comments that we receive by the date
and time specified in the “DATES”
section of this preamble, and, if we
publish a subsequent document, we will
respond to the comments in the
preamble to that document.

V. Waiver of Notice of Proposed
Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of the
rule take effect. However, pursuant to 5
U.S.C. 553(b)(B), we may waive a notice
of proposed rulemaking if we find good
cause that notice and comment are
impracticable, unnecessary, or contrary
to the public interest. For good cause we
find that it was unnecessary to

undertake notice and comment
procedures because these self-
implementing changes merely conform
the regulations to the statutory language
or make technical corrections and do
not involve any exercise of discretion.

Therefore, we believe it is
unnecessary to publish a proposed rule
and for good cause waive publication of
a proposed regulation. We are, however,
providing a 60-day period for public
comment.

VI. Waiver of Effective Date

Under section 553(d) of the
Administrative Procedure Act, we
ordinarily publish a substantive rule at
least 30 days before its effective date,
unless for good cause we find a delay
is impracticable, unnecessary, or
contrary to the public interest. For good
cause we find it unnecessary to delay
the effective date of this rule because
the changes are self-implementing or
merely reflect technical corrections.
Therefore, we are waiving the 30-day
delay of the effective date.

VII. Regulatory Impact Analysis

We have examined the impact of this
rule as required by Executive Order
(E.O.) 12866 and the Regulatory
Flexibility Act (RFA) (Public Law 96—
354). E.O. 12866 directs agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits, including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity.

The RFA (5 U.S.C. 601 through 612)
requires agencies to analyze options for
regulatory relief for small entities.
Consistent with the RFA, we prepare a
regulatory flexibility analysis unless we
certify that a rule will not have a
significant economic impact on a
substantial number of small entities. For
purposes of the RFA, we treat most
hospitals and most other providers,
physicians, health care suppliers,
carriers, and intermediaries as small
entities, either by nonprofit status or by
having revenues of $5 million or less
annually. Individuals and States are not
included in the definition of a small
entity.

Also, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. That analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
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a Metropolitan Statistical Area and has
fewer than 50 beds.

We are not preparing analyses for
either the RFA or section 1102(b) of the
Act because we have determined, and
we certify, that this rule will not have
a significant economic impact on a
substantial number of small entities or
a significant impact on the operations of
a substantial number of small rural
hospitals. This rule primarily affects
States and individuals by expanding
State flexibility and individual
eligibility regarding certain services
under Medicaid home and community-
based waivers. It does not impose any
new, direct economic burdens on
providers or other health care entities.

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare an assessment of
anticipated costs and benefits for any
rule that may result in an expenditure
by State, local, or tribal governments in
the aggregate, or by the private sector, of
$100 million in any one year. This rule
has no mandated consequential effect
on State, local, or tribal governments, or
the private sector, and will not create an
unfunded mandate.

We do not believe publication of this
rule will have a major impact on
Medicaid waiver costs. According to
States that have the expanded
habilitation services under their
waivers, individuals that currently are
not receiving the expanded habilitation
services because of no prior
institutionalization are in day
habilitation programs. This rule offers
States greater flexibility. As stated above
it should not significantly change how
they do business because more
individuals would shift from day
habilitation to expanded habilitation
programs.

In accordance with Executive Order
12866, this final rule with comment
period was reviewed by OMB.

We have reviewed this rule under the
threshold criteria of Executive Order
13132, Federalism. We have determined
that this rule does not significantly
affect the rights, roles, and
responsibilities of States.

List of Subjects
42 CFR Part 440

Grant programs-health, Health
facilities, Health maintenance
organizations (HMO), Medicaid,
Medicare, Reporting and recordkeeping
requirements.

42 CFR Part 441

Family planning, Grant programs-
health, Infants and children, Medicaid,
Penalties, Reporting and recordkeeping
requirements.

42 CFR chapter IV is amended as set
forth below:

PART 440—SERVICES: GENERAL
PROVISIONS

A. Part 440 is amended as follows:
1. The authority citation for part 440
continues to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

2. In §440.180, the heading for
paragraph (c) and paragraph (c)(1) are
revised to read as follows:

§440.180 Home or community-based
services.
* * * * *

(c) Expanded habilitation services,
effective October 1, 1997— (1) General
rule. Expanded habilitation services are
those services specified in paragraph
(c)(2) of this section.

* * * * *

PART 441—SERVICES:
REQUIREMENTS AND LIMITS
APPLICABLE TO SPECIFIC SERVICES

B. Part 441 is amended as follows:
1. The authority citation for part 441
continues to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

2.In §441.301, the introductory text
of paragraph (a) is republished and
paragraph (a)(2) is revised to read as
follows:

§441.301 Contents of request for a waiver.

(a) A request for a waiver under this
section must consist of the following:

(2) When applicable, requests for
waivers of the requirements of section
1902(a)(1), section 1902(a)(10)(B), or
section 1902(a)(10)(C)(i)(III) of the Act,
which concern respectively, statewide
application of Medicaid, comparability
of services, and income and resource
rules applicable to medically needy
individuals living in the community.
* * * * *

§441.302 [Amended]

3.In §441.302, the following changes
are made:

a. Paragraph (c)(1)(i) is amended by
removing the citation ““§440.40”” and
adding “§440.10” in its place.

b. The introductory text of paragraph
(d) is revised, paragraph (i)(2) is
removed, and paragraph (i)(3) is
redesignated as paragraph (i)(2) and
revised to read as follows:

§441.302 State assurances.

* * * * *

(d) Alternatives—Assurance that
when a recipient is determined to be
likely to require the level of care
provided in a hospital, NF, or ICF/MR,
the recipient or his or her legal

representative will be—
* * * * *

(i) I .

(2) Furnished as part of expanded
habilitation services, if the State has
requested and received HCFA’s
approval under a waiver or an

amendment to a waiver.
* * * * *

4.In §441.307, paragraph (a) is
revised to read as follows:

§441.307 Notification of a waiver
termination.

(a) If a State chooses to terminate its
waiver before the initial 3-year period or
5-year renewal period expires, it must
notify HCFA in writing 30 days before

terminating services to recipients.
* * * * *

5.In §441.310, the introductory text
of paragraph (a) is republished, and
paragraphs (a)(3) and (b) are revised to
read as follows:

§441.310 Limits on Federal financial
participation (FFP).

(a) FFP for home and community-
based services listed in § 440.180 of this
chapter is not available in expenditures

for the following:

(3) Prevocational, educational, or
supported employment services, or any
combination of these services, as part of
habilitation services that are—

(i) Provided in approved waivers that
include a definition of “habilitation
services” but which have not included
prevocational, educational, and
supported employment services in that
definition; or

(ii) Otherwise available to the
recipient under either special education
and related services as defined in
section 602(16) and (17) of the
Education of the Handicapped Act (20
U.S.C. 1401(16) and (17)) or vocational
rehabilitation services available to the
individual through a program funded
under section 110 of the Rehabilitation
Act of 1973 (29 U.S.C. 730).

* * * * *

(b) FFP is available for expenditures
for expanded habilitation services, as
described in § 440.180 of this chapter, if
the services are included under a waiver
or waiver amendment approved by
HCFA.

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program).
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Dated: December 28, 1999.
Nancy-Ann DeParle,

Administrator, Health Care Financing
Administration.

Dated: March 28, 2000.
Donna E. Shalala,
Secretary.

Editorial Note: This document was
received at the Office of the Federal Register
September 29, 2000.

[FR Doc. 00-25496 Filed 10-6—00; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 87
[ET Docket No. 98—-197; FCC 00-353]

Radionavigaton Service at 31.8-32.3
GHz

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
Commission’s Rules to delete the
unused radionavigation service
allocation from the band 31.8-32.3 GHz
in the Non-Federal Government Table of
Frequency Allocations and removes this
band from the list of available
frequencies set forth in the rules for the
Aviation Services. This action will
obviate concerns for interference to the
reception of deep space
radiocommunications in the band 31.8—
32.3 GHz from co-channel, non-Federal
Government radionavigation
transmissions that could otherwise
occur in the future.

DATES: Effective November 9, 2000.

FOR FURTHER INFORMATION CONTACT: Tom
Mooring , Office of Engineering and
Technology, (202) 418-2450.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, ET Docket No. 98-197, FCC
00-353, adopted September 22, 2000,
and released September 26, 2000. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center,
Room CY-A257, 445 12th Street, SW.,
Washington, DC, and also may be
purchased from the Commission’s
duplication contractor, International
Transcription Service, (202) 857-3800,
1231 20th Street, NW Washington, DC
20036.

Summary of the Report and Order

1. This Report and Order amends part
2 of the Commission’s Rules to delete

the unused radionavigation service
allocation from the band 31.8-32.3 GHz
in the Non-Federal Government Table of
Frequency Allocations. Consequently,
we also amend part 87 to remove this
sub-band from the list of available
frequencies set forth in the rules for the
Aviation Services. We take this action in
response to a request from the National
Telecommunications and Information
Administration. This action will obviate
concerns for interference to the
reception of deep space
radiocommunications in the band 31.8—
32.3 GHz from co-channel, non-Federal
Government radionavigation
transmissions that could otherwise
occur in the future. This action will also
provide adequate spectrum for future
applications of the non-Federal
Government radionavigation service in
the remaining 1.1 gigahertz at 32.3-33.4
GHz.

2. We adopt our proposal (63 FR
65726, November 30, 1998) to delete the
non-Federal Government
radionavigation service allocation from
the band 31.8-32.3 GHz. This action
reduces the amount of spectrum
available to the non-Federal
Government radionavigation service in
this frequency range by approximately
30%. By limiting future non-Federal
Government radionavigation services to
the band 32.3-33.4 GHz, NASA’s deep
space operations in the band 31.8-32.3
GHz will be protected and sufficient
spectrum will be available to
accommodate such commercial and
private radionavigation services as may
develop in the future. As a consequence
of this action, we also will delete the
band 31.8-32.3 GHz from the list of
frequencies that are available for use by
the aeronautical radionavigation service
under § 87.173 of the rules for the
Aviation Services. Since the band 32.3—
33.4 GHz has previously been added to
the §87.173, we are adding a rule part
cross-reference to part 87 in the Table of
Frequency Allocations.

3. Final Regulatory Flexibility
Certification. The Regulatory Flexibility
Act (“RFA”) 1 requires that a regulatory
flexibility analysis be prepared for
notice-and-comment rulemaking
proceedings, unless the agency certifies
that “the rule will not, if promulgated,
have a significant economic impact on
a substantial number of small entities.”
The RFA generally defines “small
entity”” as having the same meaning as
the terms ““small business,” “small

15 U.S.C. 601 et seq. The RFA has been amended
by the Contract With America Advancement Act of
1996, Public Law 104-121, 110 Stat. 847 (1996)
(“CWAAA”). Title II of the CWAAA is the Small
Business Regulatory Enforcement Fairness Act of
1996 (“SBREFA”).

organization,” and ““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘““small business concern”
under the Small Business Act. A small
business concern is one which: (1)
Independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (““SBA”).

4. In the Notice of Proposed
Rulemaking, we concluded that the
proposed rules “[would] not have a
significant economic impact on a
substantial number of small entities.”
Although no separate comments were
received concerning this certification,
the only commenter to the proceeding,
Mr. Lyman C. Welch, did express
concern that this rule change would
prohibit commercial use. In this Report
and Order, we have clarified that
commercial entities may continue to
make use of the Federal Government’s
facility at Goldstone, and we therefore
find that no small entities will be
impacted by the rule change.
Accordingly, we hereby certify that the
deletion of the non-Federal Government
radionavigation allocation at 31.8—32.3
GHz will not have a significant
economic impact on a substantial
number of small entities.

5. Report to Congress: The
Commission will send a copy of this
Report and Order, including this final
certification, in a report to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996, see 5 U.S.C. 801(a)(1)(A). In
addition, the Report and Order and this
certification will be sent to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
605(b).

6. Pursuant to the authority contained
in Sections 4(i), 7(a), 303(c), 303(f),
303(g), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. Sections 154(i),
157(a), 303(c), 303(f), 303(g), and 303(x),
parts 2 and 87 of the Commission’s
Rules are amended; effective November
9, 2000.

List of Subjects
47 CFR Part 2

Communications equipment, Radio.
47 CFR Part 87

Air transportation, Communications
equipment, Radio.



Federal Register/Vol. 65, No. 196/ Tuesday, October 10, 2000/Rules and Regulations

60109

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 2 and
87 as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. Sections 154, 302a,
303, and 336, unless otherwise noted.

2. Section 2.1(c) is amended by
revising the definition for the “Inter-
Satellite Service” as follows:

§2.1 Terms and definitions.

* * * * *

(C]* * %

Inter-Satellite Service. A
radiocommunication service providing
links between artificial satellites. (RR)

* * * * *

3. Section 2.106 is amended as
follows:

a. Pages 74 and 75 of the Table of
Frequency Allocations are revised.

b. Footnote US262 is revised.

The revision reads as follows:

§2.106 Table of Frequency Allocations.

* * * * *

BILLING CODE 6712-01-U



Federal Register/Vol. 65, No. 196/ Tuesday, October 10, 2000/Rules and Regulations

60110

3, abed

L12SN 8¥S°SS

c9esn

L12SN 8¥5°SS

29esn
(yue3z-oj-eoeds) (aoeds

875°GS 9.¥5°SS LYS'SS

(une3-0)-a0eds) (s0eds deep) HOHYISIH JOVdS

(yue3z-o1-s0eds) (90Rds | deep) HOHYISIH FOVAS NOILLYDIAVYNOIQvY
deep) HOHYISIY F0VdS| 69SN NOLLYDIAYNOIAVY V/¥S'SS a3xid
2e-8'1e 2e-8'le ze-8'1e

avesn 6v1°GS ove'sS 9¥5°SS 671°SS

a|jlqowl ajiqow

|eoineuosae 1daoxa ajIqoN |eonneuolae 1deoxa ajIqoN

pexi4 paxi4

(enissed) (enissed) (anissed)

HOHYVY3S3d 3I0VdS HOYY3S3Y 30VdS HOHY3S3Y 30vdS

AWONOHLSY Olavyd AWONOHLSY Olavy AWONOHYLSY olavy

(enissed) 3117731LYS (anissed) 3117131VS (smissed) 3117131VS

-NOILYHOTdX3 HLHVY3 -NOILYHOTdX3 H1dV3 -NOILVYHO1dX3 H14dVv3

8'1e-5'IE 8'1e-5'Ie 8'1e-G°1E

ove'SS

(en1ssed) HOHY3IS3Y 3OVdS (anissed) HOHY3IS3IH 3OVdS

¥.SN AWONOY1SY Olavy AWONOHLSY O1avy

(enissed) 3111131VYS-NOILYHO1dX3 H1HV3 (emssed) 31113 LYS-NOILYHOTdX3 H1YVY3
g'le-gle gle-ele

L12sSn 6v1°SS L12SN 6Y1°SS 6¥1'SS

(yuez-oy
-aoeds) ay|a1es-eubis awy

S¥S'SS v¥S'SS Yoseasas aoeds

pue Aouanbalj piepuels (yueg (yue3-o01-aoeds) ayjjeres-jeubis aw pue Aouanbaiy piepuels
37190N -0}-90edS) }|eyes-feubis 37190N
(101) @remoJolN paxi4 a3axid | swn pue Aousnbauy prepuels a3axid
g le-le g lE-IE gle-te
LD 2vS'SS
(yvez
-0}-a0eds) ayl||a1eS-[eubls
awi} pue Aouanbauy piepuels
(eoeds-0}-yue3)
(upe3 JLM3LVYS-3TI90N (yue3-0}-s0eds) ayyjeles-leubis awi pue Aousnbaly prepuels

-0]-90eds) aylj|a1es-jeubis
awl} pue Aouanbayj plepuels
L€-0€

(eoeds-0)-yue3y)
31171713LvS-a3axid
LE-0€

(90eds-03-yue3) 311713.LVS-3 90N
(9oeds-03-yue3) 311M713LVYS-a3xid
Le-0¢




60111

Federal Register/Vol. 65, No. 196/ Tuesday, October 10, 2000/Rules and Regulations

6¥5'SS
NOILYOOTOIavy
Saiv voIH0T0HOILIN
§'6e-2°GE
6¥5°SS
065°GS yoleasal aoedg
NOILYD0T0Iavy
2'Se-LvE
6¥5'GS
(99eds-0)-ype3) (soeds desp) HOHYIS3H IOVdS
NOILYD0T0Iavy
LYE-2YE
6v5'SS
4]
(06) 810N pue BlRALd 01 1SN uoneoojoipey | 0LLSN NOILYOO10IavY NOILYD0T0Iavy
9e-v'ee 9e-v'ee Zre-ves
3/¥S'SS L¥S'SS
NOILVYDIAVYNOIavY
69SN NOILYDIAVNOIQVY V.YS'SS @axid
v'ee-ee ¥'ee-6€
8Y5'SS 8Y5'SS ALYS'SS LPS'SS
NOILYDIAVYNOIavY
69SN NOILYDIAVYNOIaQVY 311M131VS-H3LNI
(£8) uoneiny 8/2SN JLIMFLVS-HILNI V5SS @axid
£e-€'2¢ £€-6°2¢
8¥5'SS 8¥5'GS 8¥5'GS OLYS'SS LPS'SS
292sn
29zsn (yue3-o)-80eds) (90€dS (ue3-o1-s0eds) (90BdS doap) HOHYISIH IOVdS

(yue3-0)-a0eds) (9oeds
desp) HOHYAS3Y JIOVdS
8/2SN JLINM3LYS-HILNI

£2e-2¢

deap) HOHY3S3Y I0OVdS
69SN NOILVYOIAVYNOIQvYY
8/¢SN JLIM13LVS-d3LNI

€¢g-ce

NOILYOIAVYNOIQVYH
J1M3LVS-H31NI
V.¥S'SS @3xId
€¢e-ce

(s)ued siny 004

JUBWIUIBAOL) [BISPO4-UON

JUBWUIBA0Y) [elopa

€ co_mwm_ 2 uoibay | uoibay

9|qe sslels pajun

9|qe |euoneUIBIU|

G/ abeg

(4H3) zHO ov-2E




60112

Federal Register/Vol. 65, No. 196/ Tuesday, October 10, 2000/Rules and Regulations

BILLING CODE 6712-01-C
* * * * *

United States (US) Footnotes

* * * * *

US262 The use of the band 31.8—
32.3 GHz by the space research service
(deep space) (space-to-Earth) is limited
to Goldstone, California.

* * * * *

PART 87—AVIATION SERVICES

4. The authority citation for part 87
continues to read as follows:

Authority: 48 Stat. 1066, 1082, as
amended; 47 U.S.C. 154, 303, 307(e) unless
otherwise noted. Interpret or apply 48 Stat.
1064-1068, 1081-1105, as amended; 47
U.S.C. 151-156, 301-609.

5. Section 87.173(b) is amended by
removing the entry for “31800-33400
MHz” in the frequency table and adding
a new entry in numerical order to read
as follows:

§87.173 Frequencies.

* * * * *

(b) Frequency table:

Frequency or frequency band Subpart Class of station Remarks
32300-33400 MHz ......oovvieeiiiiiieeeeeee F,bQ e, MA, BRL oo, Aeronautical radionavigation.
[FR Doc. 00-25733 Filed 10-6-00; 8:45 am] Synopsis of the Order the exclusion for certain C, D, E, and F

BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20
[CC Docket No. 94-54; FCC 00-307]

Interconnection and Resale
Obligations in the Commercial Mobile
Radio Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: Through this document, the
Commission denies a petition for
reconsideration of previous Commission
decisions in this proceeding. Petitioners
request that we eliminate the exclusion
of Commercial Mobile Radio Service
(CMRS) from the Commission’s resale
rule and extend the sunset of the resale
rule at least one full year beyond the
successful conclusion of wireless local
number portability implementation.
This document responds to this
petition.

FOR FURTHER INFORMATION CONTACT: Jane
Phillips, 202-418-1310.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration of the Memorandum
Opinion and Order on Reconsideration
in CC Docket No. 94-54 (Order) (FCC
00-307), adopted August 17, 2000, and
released August 22, 2000. The complete
text of this MO&O is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Courtyard Level,
445 12th Street, SW., Washington, DC,
and also may be purchased from the
Commission’s copy contractor,
International Transcription Services
(ITS, Inc.), CY-B400, 445 12th Street,
SW., Washington, DC.

1. In this decision, the Commission
denies a petition for reconsideration of
decisions contained in the
Memorandum Opinion and Order on
Reconsideration, 64 FR 61022,
November 9, 1999 (MO&O) in this
proceeding. The wireless resale rule
prohibits Commercial Mobile Radio
Service (CMRS) providers from
unreasonably restricting resale of their
services.

2. The First Report and Order, 61 FR
38399, July 24, 1996 (First R&O) in this
proceeding promulgated a rule
prohibiting certain CMRS providers
from restricting the resale of their
services during a transitional period.
The First R&O extended the resale rule,
which previously had applied only to
cellular providers, to providers of
broadband personal communications
services (PCS) and certain specialized
mobile radio (SMR) services.
Additionally, the First R&O sunset the
resale rule five years after completion of
its initial grant of broadband PCS
licenses, i.e., November 24, 2002.

3. The MO&O affirmed the 2002
sunset date, but modified the resale rule
to exclude customer premises
equipment (CPE) and CPE in bundled
packages and to exclude from its scope
certain C, D, E, and F block PCS
licenses, as well as all CMRS providers
of voice or data services that do not use
in-network switching facilities.

4. MCI WorldCom filed a petition for
further reconsideration requesting that
the Commission eliminate the exclusion
for CPE and extend the sunset at least
one full year beyond the successful
conclusion of wireless local number
portability implementation.

5. As discussed in the full text of this
Order, the Commission denies MCI
WorldCom’s petition for reconsideration
and reaffirms its determinations to
exclude CPE from the scope of the
CMRS resale rule and to sunset the rule
on November 24, 2002. With respect to

block PCS licensees, the Order does not
address what impact the Commission’s
ultimate decision regarding eligibility to
participate in the reauction of C and F
block licensees may have on the scope
of the resale rule.

Regulatory Flexibility Analysis

6. The Commission has not prepared
an additional Final Regulatory
Flexibility Analysis of the possible
impact on small entities of the
Commission’s decisions, as otherwise
required by the Regulatory Flexibility
Act, 5 U.S.C. 604, because no changes
have been made in this Order to the
Commission’s rules or policies.

Authority

7. This action is taken pursuant to
sections 1, 4(i), 4(j), 10, 201, 202, 303(1),
309, 332, and 403 of the
Communications Act, 47 U.S.C. 1, 4(i),
4(j), 160, 201, 202, 303(r), 309, 332, 403.

Ordering Clauses

Accordingly, the Petition for
Reconsideration filed by MCI
WorldCom is denied.

Federal Communications Commission.
William F. Caton,

Deputy Secretary.

[FR Doc. 00-25807 Filed 10-6—00; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 27

[WT Docket No. 99-168]

Service Rules for the 746-764 and 776—
794 MHz Bands; Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.




Federal Register/Vol. 65, No. 196/ Tuesday, October 10, 2000/Rules and Regulations

60113

SUMMARY: This document makes
clarifications and corrections to the
service rules for the 746—764 and 776—
794 MHz bands, as published at 65 FR
3139, January 20, 2000, and at 65 FR
17594, Aprﬂ 4, 2000.
DATES: Effective October 10, 2000.
FOR FURTHER INFORMATION CONTACT: ]ane
Phillips, 202—418-1310.
SUPPLEMENTARY INFORMATION: The
Comumission, in the final rules of the
First Report and Order (65 FR 3139,
January 20, 2000), and the Second
Report and Order, (65 FR 17594, April
4, 2000) inadvertently failed to make
specific reference to the definitional
criterion for the Gulf of Mexico
Economic Area presently set forth in
§27.6(a)(2).

In rule FR Doc. No. 00-8144
published on April 4, 2000 (65 FR
17594) make the following correction.

§27.6 [Corrected]

1. On page 17602, in the third
column, in §27.6(b)(1) correct
“paragraph (a)(1)” to read “paragraphs
(a)(1) and (a)(2)”.

In rule FR Doc. No. 00-1332
published on January 20, 2000 (65 FR
3139) make the following correction.

2. On page 3145, in the third column,
in § 27.6(b)(2), line 7, after the words
“See also” add the phrase “paragraphs
(a)(1) and (a)(2) of this section and”.

Federal Communications Commission.
William F. Caton,

Deputy Secretary.

[FR Doc. 00-25808 Filed 10—-6—-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[IB Docket No. 97-142, FCC 00-339]

Rules and Policies on Foreign
Participation in the U.S.
Telecommunications Market

AGENCY: Federal Communications
Commission.

ACTION: Final rules.

SUMMARY: This document addresses
specific issues raised in petitions
requesting clarification and
reconsideration of the Commission’s
decisions in the initial Report and Order
in this proceeding. This document also
clarifies and revises certain aspects of
the Commission’s rules regarding prior
notifications of foreign affiliations. This
document also amends the rules to
define “interlocking directorates” and to
cross-reference the Commission’s prior

notification requirements. The final
rules contain information collections
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. It
has been submitted to the Office of
Management and Budget (OMB) for
review under the PRA. OMB, the
general public and other Federal
agencies are invited to comment on the
information collections contained in the
final rule.

EFFECTIVE DATE: Effective November 9,
2000 except for section 63.11 which
contains modified information
collections that have not been approved
by the Office of Management and
Budget (OMB). The Commission will
publish a document in the Federal
Register announcing the effective date
of that section. Written comments by the
public on the information collection
requirements are due October 24, 2000.
OMB must submit written comments on
the information collection requirements
on or before December 11, 2000.
ADDRESSES: All comments regarding the
requests for approval of the information
collection, both regular and emergency,
should be submitted to Judy Boley,
Federal Communications Commission,
Room 1-C804, 445 12th Street, SW,
Washington, DC 20554, or via the
Internet to jboley@fcc.gov; phone 202—
418-0214. In addition, comments on the
emergency request for approval of the
information collections should be
submitted to Edward C. Springer, OMB
Desk Officer, Room 10236 NEOB, 725
17th Street, NW, Washington, DC 20503
or via the Internet to
edward.springer@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT: Lisa
Choi, Policy and Facilities Branch,
Telecommunications Division,
International Bureau, (202) 418-1384.
For additional information concerning
the information collections contained in
this document contact Judy Boley at
(202) 418-0214, or email at
jboley@fcc.gov., and Edward C.
Springer, OMB Desk Officer, Room
10236 NEOB, 725 17th Street, NW,
Washington, DC 20503 or via the
Internet to
edward.springer@omb.eop.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration, FCC 00-339, adopted
on September 12, 2000 and released on
September 19, 2000. The full text of this
document is available for inspection
and copying during normal business
hours in the FCC Reference Center
(Room CY—-A257) of the Federal
Communications Commission, 445 12th
Street, SW, Washington, DC 20554. The
document is also available for download
over the Internet at http://www.fcc.gov/

Bureaus/International/Notices/2000/
fcc00339.doc. The complete text of this
document also may be purchased from
the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, N.W.,
Washington, D.C. 20036, (202) 857—
3800.

This document contains modified
information collections subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104-13.
Implementation of any modified
requirements will be subject to approval
by the Office of Management and
Budget (OMB) for review under the
PRA’s emergency processing provisions.
OMB, the general public, and other
Federal agencies are invited to comment
on the proposed information collections
contained in this proceeding.

Summary of Order on Reconsideration

1. On November 25, 1997, the
Commission adopted a Report and
Order and Order on Reconsideration
(Foreign Participation Order (62 FR
64741. Dec. 9, 1997). The Foreign
Participation Order established the
Commission’s procompetitive rules and
policies regarding foreign participation
in the U.S. telecommunications market.
In light of the Word Trade Organization
(WTO) basic Telecom Agreement and
WTO Members’ commitments to open
markets, the Commission adopted rules
to open further the U.S. market to
competition from foreign companies. On
September 12, 2000, the Commission
adopted an Order on Reconsideration
(Order) that addressed the petitions
seeking clarification and
reconsideration of the Foreign
Participation Order. In this Order, the
Commission found that its competitive
safeguards and ability to attach
additional conditions to grants of
authority, in conjunction with the
procompetitive commitments of WTO
Members would reduce the danger of
anticompetitive conduct resulting from
entry of carriers from WTO Members
into the U.S. Market.

2. Specifically, the Commission
affirmed its prior conclusion that it is
under no obligation to impose the same
entry standard with regard to WTO
Members’ participation in the U.S.
telecommunications market to Bell
Operating Company (BOC) entry into in-
region interLATA services markets
pursuant to section 271. The
Commission concluded that no new
information or arguments were
presented for it to revisit the initial
conclusion that the public interest
presumption established in the Foreign



60114

Federal Register/Vol. 65, No. 196/ Tuesday, October 10, 2000/Rules and Regulations

Participation Order does not apply with
regard to BOC entry into in-region
interLATA markets. The Commission
also noted that it has separately
addressed the nature of its public
interest analysis in its evaluations of
BOC applications filed pursuant to
section 271.

3. The Commission affirmed,
clarified, and revised the requirement
for prior notification of controlling
investments by U.S. carriers in foreign
carriers and of controlling investments
of greater than twenty-five percent
capital stock investments by foreign
carriers in U.S. carriers. Although the
Commission rejected a request to
eliminate the prior notification
requirement for U.S. carrier controlling
investments in foreign carriers, the
Commission did clarify and revise
§63.11 to address more precisely the
underlying purpose for the provision
and to reduce unnecessary regulatory
burdens.

4. Specifically, the Commission will
continue to require prior notification of
a U.S. carriers’ controlling investment in
a foreign carrier or a foreign carrier’s
controlling or greater than twenty-five
percent investment in a U.S. carrier
with the exception that prior
notification is not required if one of the
following is true for the foreign carrier:
(1) the foreign carrier is one that the
Commission has previously determined
in an adjudication lacks market power
in destination markets authorized to be
served by the U.S. carrier; (2) the foreign
carrier is a resale carrier in such
markets; or (3) the destination markets
in which the foreign carrier is
authorized to operate are WTO Members
and the authorized carrier either
demonstrates that it should retain non-
dominant classification on the newly-
affiliated routes pursuant to § 63.10 or
the authorized carrier agrees to comply
with the Commission’s dominant carrier
safeguards on those routes.

5. Authorized carriers that intend to
rely on one of the exceptions to the
prior notification rule are required to
submit a certification with the
Commission as part of its notification
indicating upon which exception it is
rely and certifying as to the factual basis
for the qualification. In addition, the
Commission modified the prior
notification requirement so that such
prior notifications must be filed forty-
five days rather than sixty days prior to
the consummation of the acquisition in
order to respond to carriers’ concerns
that that sixty days is overly
burdensome.

6. In addition, the Commission
revised the rules to provide U.S. carriers
with the opportunity to file

confidentially the information requested
by the Commission as part of their prior
notifications of affiliation. Carriers are
permitted to request in an
accompanying cover letter that the
Commission maintain confidential
treatment of the prior notification
information for twenty days, after which
date the carrier agrees to public
treatment of such information. The
Commission will then place the
notification on pubic notice twenty-
fives days prior to the planned
consummation of the investment. The
revised rule will provide ample
opportunity for public comment while
alleviating carriers’ concerns about the
time burden and difficulty of
maintaining the confidentiality of
sensitive transactions.

7. The Commission also amended
§63.11 to permit the Commission to
classify an authorized carrier as
dominant by a public notice, rather than
by written order, in circumstances in
which the authorized carrier agrees to
abide by dominant carrier regulation on
an affiliated route. This amendment will
reduce further regulatory burdens on
carriers and administrative burdens on
the Commission.

8. The Commission also modified the
content of notifications of affiliation to
include a statement by an authorized
carrier as to whether the notification is
subject to prior notification (including
the date of projected closing) or post
notification (including the actual date of
closing). In order to facilitate processing
of notifications and transfer of control or
assignment applications, authorized
carriers are required to cross-reference
their applications and foreign carrier
affiliation notifications. Similarly, with
respect to the content of post-
notifications of affiliation, carriers may
not notify the Commission of a
proposed affiliation with a foreign
carrier in the context of a transfer of
control or initial § 63.18 application in
order to discharge their notification
obligations under § 63.11. The
Commission revised the rules to clarify
that carriers are responsible for the
continuing accuracy of the contents of
their prior notifications during the forty-
five day notice period and are
responsible on an on-going basis for
complying with the requirement for
notifying the Commission of their
affiliations with foreign carriers.

9. In light of recent rule changes in
other proceedings, the Commission
narrowed the definition of “interlocking
directorates” as those persons having
any of the duties ordinarily performed
by a director, president, vice president,
secretary, treasurer, or other officer of
the carrier. In addition, authorized

carriers are required to identify only
their interlocking directorates with the
foreign carriers that are the subject of
the notifications.

10. The Commission clarified and
revised the provision in §63.11(e)(2)
prohibiting the consummation of an
investment pending Commission
approval. Authorized carriers that
acquire affiliations subject to the revised
§63.11 with carriers in non-WTO
Members are required to demonstrate
that the foreign carrier lacks market
power or is a resale carrier, or to make
an ECO showing in order to continue to
operate on the applicable route.
Otherwise, an authorized carrier risks
having its authorization revoked.

11. The Commission found moot a
request to reconsider its decision
regarding the “No Special Concessions”
rule and discontinue its practice of
placing a special condition on BOC
affiliate section 214 authorizations with
respect to ‘““grooming arrangements”’
(arrangements to terminate traffic in
particular geographic regions). The
Commission stated that the rule changes
adopted in the ISP Reform Order (64 FR
34734, June 29, 1999) addressed this
issue.

12. The Commission also denied the
request to reconsider the language in the
Foreign Participation Order referring to
the Commission’s ability to designate
cable operators as common carriers. The
Commission found that this proceeding
was not the appropriate forum to
address this concern. Rather, the
Commission noted that the regulatory
distinction between common carrier and
non-common carrier submarine cables is
at issue in the Submarine Cable
Streamlining proceeding (65 FR 411613,
June 6, 2000).

13. The Commission also rejected a
request to modify its rebuttable
presumption regarding the market
power of a foreign carrier from a WTO
Member. The Commission concluded
that it had fully considered and rejected
a similar proposal in the Foreign
Participation Order.

14. In addition, the Commission
addressed issues regarding dominant
carrier safeguards for foreign-affiliated
U.S. carriers. First, the Commission
declined to remove the dominant carrier
safeguards that apply to each U.S.
carrier having an affiliation with a
carrier that possesses market power on
the route. In the Foreign Participation
Order, the Commission adopted a
narrowly-tailored dominant carrier
framework designed to address specific
concerns of anticompetitive behavior
while limiting the regulatory burden
imposed generally on foreign-affiliated
U.S. carriers. These policies and
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safeguards also were consistent with the
United States’ GATS obligations. The
Commission found that no new
arguments were presented for it to
reconsider this issue. Second, the
Commission reaffirmed its decision to
continue to allow dominant foreign-
affiliated carriers to file tariffs on one-
day’s notice and add or discontinue
circuits on foreign-affiliated routes
without prior approval. The
Commission held that it had fully
considered and dismissed these
arguments in the Foreign Participation
Order.

15. The Commission also denied a
request to extend its deregulatory
approach regarding section 310(b)(4)
requests to the treatment of broadcast
licenses. The Commission found that
this matter was not at issue in the
Foreign Participation Order, and
therefore, this proceeding was not the
proper forum to revisit this issue.

16. The Commission also rejected a
request to broaden the application of the
Benchmarks Order (62 FR 45758,
August 29, 1997). Specifically, the
Commission was asked to impose a
condition on switched resale
authorizations to serve foreign-affiliated
markets on the foreign carrier offering
U.S. authorized carriers a settlement
rate for the affiliated route that is at or
below the relevant benchmark rate. The
Commission found that it had fully
considered and reject this issue in the
Foreign Carrier Participation Order. The
Commission also noted that the
Benchmarks Reconsideration Order (64
FR 47699, September 1, 1999) further
narrowed the section 214 condition on
facilities-based carriers so that it
currently applies only to the provision
of facilities-based switched and private
line service to foreign-affiliated markets
where the foreign affiliate possesses
market power.

17. Finally, the Commission rejected
the request that it reconsider that
aeronautical enroute service is a basic
telecommunications service. The
Commission stated that although it has
treated aeronautical enroute and fixed
services as private services, they still
fall within the class of services covered
by U.S. commitments in the WTO.
Thus, the Commission reaffirmed its
conclusion that some aeronautical
enroute and fixed services are basic
telecommunications services under the
WTO Basic Telecom Agreement.

Procedural Matters

18. Final Regulatory Flexibility
Certification. The purposes of this
proceeding are to adopt a liberalized
standard for participation by foreign and
foreign-affiliated entities in the U.S.

telecommunications market, to
eliminate some regulatory requirements,
and to simplify and clarify other
existing rules. The modifications do not
impose any additional compliance
burden on persons dealing with the
Commission, including small entities.
Any prospective carrier will continue to
submit foreign carrier affiliation
notifications. In most cases, the
notifications will be filed after the
consummation of the investment
resulting in a foreign carrier affiliation.
We anticipate that the revisions we
adopt here will expand the ability of
U.S. carriers to reap economic benefits
by taking advantage of new
opportunities in the international
telecommunications marketplace.

19. The Regulatory Flexibility Act
(RFA), 5 U.S.C. 601 et seq., requires that
an agency prepare a regulatory
flexibility analysis for notice-and-
comment rulemaking proceedings,
unless the agency certifies that “the rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.”
The rule changes adopted in this order
only affect the timing of the submission
of foreign carrier affiliation
notifications. These changes do not
impose additional compliance burdens
on small entities nor do they alter the
small entities possibly affected by the
rules published in the Foreign
Participation Order. The rules adopted
in this order would not have a
detrimental impact on small entities. In
fact, we anticipate that the rule changes
we adopt here will reduce regulatory
and procedural burdens on small
entities. Therefore, we certify, pursuant
to section 605(b) of the RFA, that the
rules adopted herein will not have a
significant economic impact on a
substantial number of small entities.

20. The Commission will send a copy
of the Order on Reconsideration,
including a copy of this final
certification, in a report to congress
pursuant to SBREFA (5 U.S.C.
801(a)(1)(A)). In addition, the Order on
Reconsideration and this certification
will be sent to the Chief Counsel for
Advocacy of the Small Business
Administration, and will be published
in the Federal Register.

21. Paperwork Reduction Act
Analysis. The Commission, as part of its
continuing effort to reduce paperwork
burden, invites the general public and
other Federal agencies to take this
opportunity to comment on the
following information collection, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. An
agency may not conduct or sponsor a
collection of information unless it

displays a currently valid control
number. No person shall be submit to
any penalty for failing to comply with
a collection of information subject to the
Paperwork Reduction Act that does not
display a valid control number.
Comments on emergency request for
approval of information collections are
due on or before October 24, 2000.
Public and agency comments on the
regular request for approval of the
information collections are due
proposed and/or modified information
collections are due on or before
December 11, 2000.

Comments should address the
following: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information shall have
practical utility; (b) the accuracy of the
Commission’s burden estimate; (c) ways
to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Control Number: 3060—0686.

Title: Streamlining the International
Section 214 Authorization Process and
Tariff Requirements.

Form Number: N/A.

Type of Review: Revisions to existing
collection.

Respondents: Business and other for-
profit entities.

Number of Respondents: 60.

Number of Responses: 1.

Estimated Time Per Response: 8
hours.

Frequency of Response: On Occasion.

Total Annual Burden: 480 hours (50%
of burden estimated to be contracted to
outside assistance).

Total Annual Costs: $36,000.

Needs and Uses: The information will
be used by the Commission to assess the
potential impact of a U.S. carrier’s
acquisition or affiliation with a foreign
carrier. The information will enable the
Commission to determine what
safeguards may need to apply or what
other Commission action may be
necessary with regard to the authorized
carrier’s section 214 authorization to
serve the affiliated route. The
information collections are necessary for
the Commission to protect the public
interest from the harm and competitive
distortion that could arise in the U.S.
market from the presence of a new
controlling foreign affiliation. In
addition, the Commission must
maintain records that accurately reflect
a party or parties that control a carrier’s
operations, particularly for purposes of
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enforcing the Commission’s rules and
policies.

Ordering Clauses

22. Pursuant to Sections 1, 2, 4(i), 201,
203, 205, 214, 303(r), 309, and 310 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
201, 203, 205, 214, 303(r), 309, 310 and
Parts 43 and 63 of the Commission’s
rules, 47 CFR 43, 63, that the Order on
Reconsideration in IB Docket No. 97—
142 is adopted.

23. 47 CFR Part 63 is amended as set
forth in the rule changes, effective
November 9, 2000 except for section
63.11 which contains modified
information collections that have not
been approved by the Office of
Management and Budget (OMB). The
Commission will publish a document in
the Federal Register announcing the
effective date of that section. Written
comments by the public on the
information collection requirements are
due October 24, 2000. OMB must
submit written comments on the
information collection requirements on
or before December 11, 2000.

24. The Petitions for Reconsideration
filed by ARNIC, BellSouth, KDD, MCI,
PanAmSat, SBC, and Sidak are denied,
as described herein.

25. The Commission’s Consumer
Information Bureau, Reference
Information Center, shall send a copy of
this Order on Reconsideration,
including the Final Regulatory
Flexibility Certification, to the Chief
Counsel for Advocacy of the Small
Business Administration.

26. The policies, rules, and
requirements, established in this
decision shall take effect thirty days
after publication in the Federal Register
except for the rules in section 63.11
which contains modified information
collections that have not been approved
by the Office of Management and
Budget (OMB).

List of Subjects in 47 CFR Part 63.

Communications common carriers,
reporting and recordkeeping
requirements,

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 63 as
follows:

PART 63—EXTENSION OF LINES, NEW
LINES, AND DISCONTINUANCE,
REDUCTION, OUTAGE AND
IMPAIRMENT OF SERVICE B COMMON
CARRIERS; AND GRANTS OF
RECOGNIZED PRIVATE OPERATING
AGENCY STATUS

1. The authority citation for part 63
continues to read as follows:

Authority: Section 1, 4(I), 4(j), 10, 11, 201—
205, 214, 218, 403 and 651 of the
Communications Act of 1934, as amended,
47 U.S.C. 151, 154(i), 154(j), 160, 201205,
214, 218, 403, and 571, unless otherwise
noted.

2. Section 63.09 is amended by
adding paragraph (g) to read as follows:

§63.09 Definitions applicable to
international Section 214 authorizations.
* * * * *

(g) As used in this part, the term:

(1) Interlocking directorates shall
mean persons or entities who perform
the duties of “officer or director” in an
authorized U.S. international carrier or
an applicant for international Section
214 authorization who also performs
such duties for any foreign carrier.

(2) Officer or director shall include
the duties, or any of the duties,
ordinarily performed by a director,
president, vice president, secretary,

treasurer, or other officer of a carrier.
* * * * *

3. Section 63.11 is revised to read as
follows:

§63.11 Notification by and prior approval
for U.S. international carriers that are or
propose to become affiliated with a foreign
carrier.

If a carrier is authorized by the
Commission (“authorized carrier”) to
provide service between the United
States and a particular foreign
destination market and it becomes, or
seeks to become, affiliated with a
foreign carrier that is authorized to
operate in that market, then its
authorization to provide that
international service is conditioned
upon notifying the Commission of that
affiliation.

(a) Affiliations requiring prior
notification: Except as provided in
paragraph (b) of this section, the
authorized carrier must notify the
Commission, pursuant to this section,
forty-five days before consummation of
either of the following types of
transactions:

(1) Acquisition by the authorized
carrier, or by any entity that controls the
authorized carrier, or by any entity that
directly or indirectly owns more than
twenty-five percent of the capital stock
of the authorized carrier, of a controlling

interest in a foreign carrier that is
authorized to operate in a market that
the carrier is authorized to serve; or

(2) Acquisition of a direct or indirect
interest greater than twenty-five percent,
or of a controlling interest, in the capital
stock of the authorized carrier by a
foreign carrier that is authorized to
operate in a market that the authorized
carrier is authorized to serve, or by an
entity that controls such a foreign
carrier.

(b) Exceptions.

(1) Notwithstanding paragraph (a) of
this section, the notification required by
this section need not be filed before
consummation, and may instead be filed
pursuant to paragraph (c) of this section,
if either of the following is true with
respect to the named foreign carrier
regardless of whether that foreign carrier
is authorized to operate in a World
Trade Organization (WTO) or non-WTO
Member:

(i) The Commission has previously
determined in an adjudication that the
foreign carrier lacks market power in
that destination market (for example, in
an international section 214 application
or a declaratory ruling proceeding); or

(ii) The foreign carrier owns no
facilities in that destination market. For
this purpose, a carrier is said to own
facilities if it holds an ownership,
indefeasible-right-of-user, or leasehold
interest in bare capacity in international
or domestic telecommunications
facilities (excluding switches).

(2) In the event paragraph (b)(1) of
this section cannot be satisfied,
notwithstanding paragraph (a) of this
section, the notification required by this
section need not be filed before
consummation, and may instead be filed
pursuant to paragraph (c) of this section,
if the authorized carrier certifies that the
named foreign carrier is authorized to
operate in a WTO Member and provides
certification to satisfy either of the
following:

(i) The authorized carrier
demonstrates that it is entitled to retain
non-dominant classification on its
newly affiliated route pursuant to
§63.10; or

(ii) The authorized carrier agrees to
comply with the dominant carrier
safeguards contained in § 63.10 effective
upon the acquisition of the affiliation.
See §63.10.

(c) Notification after consummation.
Any authorized carrier that becomes
affiliated with a foreign carrier and has
not previously notified the Commission
pursuant to this section shall notify the
Commission within thirty days after
consummation of the acquisition.

Example 1 to paragraph (c). Acquisition by
an authorized carrier (or by any entity that
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directly or indirectly controls, is controlled
by, or is under direct or indirect common
control with the authorized carrier) of a
direct or indirect interest in a foreign carrier
that is greater than twenty-five percent but
not controlling is subject to paragraph (c) but
not to paragraph (a).

Example 2 to paragraph (c). Notification of
an acquisition by an authorized carrier of a
hundred percent interest in a foreign carrier
may be made after consummation, pursuant
to paragraph (c), if the foreign carrier
operates only as a resale carrier.

Example 3 to paragraph (c). Notification of
an acquisition by a foreign carrier from a
WTO Member of a greater than twenty-five
percent interest in the capital stock of an
authorized carrier may be made after
consummation, pursuant to paragraph (c) of
this section, if the authorized carrier
demonstrates in the post-notification that it
qualifies for non-dominant classification on
the affiliated route or agrees to comply with
dominant carrier safeguards on the affiliated
route effective upon the acquisition of the
affiliation.

(d) Cross-Reference. In the event a
transaction requiring a foreign carrier
notification pursuant to this section also
requires a transfer of control or
assignment application pursuant to
§63.18(e)(3), the foreign carrier
notification shall reference in the
notification the transfer of control or
assignment application and the date of
its filing. See §63.18(e)(3).

(e) Contents of notification. The
notification shall certify the following
information: (1) The name of the newly
affiliated foreign carrier and the country
or countries in which it is authorized to
provide telecommunications services to
the public;

(2) Which, if any, of those countries
is a Member of the World Trade
Organization;

(3) What services the authorized
carrier is authorized to provide to each
named country, and the FCC file
numbers under which each such
authorization was granted;

(4) Which, if any, of those countries
the authorized carrier serves solely
through the resale of the international
switched services of unaffiliated U.S.
facilities-based carriers;

(5) The name, address, citizenship,
and principal business of any person or
entity that directly or indirectly owns at
least ten (10) percent of the equity of the
authorized carrier, and the percentage of
equity owned by each of those entities
(to the nearest one percent);

(6) A certification that the authorized
carrier has not agreed to and will not in
the future agree to accept special
concessions directly or indirectly from

any foreign carrier with respect to any
U.S. international route where the
foreign carrier possesses market power
on the foreign end of the route; and

(7) Interlocking directorates. The
name of any interlocking directorates, as
defined in § 63.09(g), with each foreign
carrier named in the notification. See
§63.09(g).

(8) With respect to each foreign carrier
named in the notification, a statement as
to whether the notification is subject to
paragraph (a) or (c) of this section. In the
case of a notification subject to
paragraph (a) of this section, the
authorized carrier shall include the
projected date of closing. In the case of
a notification subject to paragraph (c) of
this section, the authorized carrier shall
include the actual date of closing.

(9) If an authorized carrier relies on an
exception in paragraph (b) of this
section, then a certification as to which
exception the foreign carrier satisfies
and a citation to any adjudication upon
which the carrier is relying. Authorized
carriers relying upon the exceptions in
paragraph (b)(2) of this section must
make the required certified
demonstration in paragraph (b)(2)(i) of
this section or the certified commitment
to comply with dominant carrier
safeguards in paragraph (b)(2)(ii) of this
section in the notification required by
paragraph (c) of this section.

(f) In order to retain non-dominant
status on each newly affiliated route, the
authorized carrier should demonstrate
that it qualifies for non-dominant
classification pursuant to §63.10. See
§63.10.

(g) Procedure. After the Commission
issues a public notice of the
submissions made under this section,
interested parties may file comments
within fourteen days of the public
notice.

(1) If the Commission deems it
necessary at any time before or after the
deadline for submission of public
comments, the Commission may impose
dominant carrier regulation on the
authorized carrier for the affiliated
routes based on the provisions of
§63.10. See §63.10.

(2) In the case of a prior notification
filed pursuant to paragraph (a) of this
section in which the foreign carrier is
authorized to operate in a non-WTO
Member, the authorized carrier must
demonstrate that it continues to serve
the public interest for it to operate on
the route for which it proposes to
acquire an affiliation with the non-WTO
foreign carrier by making the required

showing in §§63.18(k)(2) or (3) to the
Commission. If the authorized carrier is
unable to make the required showing in
§§63.18(k)(2) or (3) or is notified that
the affiliation may otherwise harm the
public interest pursuant to the
Commission’s policies and rules, then
the Commission may impose conditions
necessary to address any public interest
harms or may proceed to an immediate
authorization revocation hearing. See
§§63.18(k)(2) and (3).

(h) All authorized carriers are
responsible for the continuing accuracy
of information provided pursuant to this
section for a period of forty-five days
after filing. During this period if the
information furnished is no longer
accurate, the authorized carrier shall as
promptly as possible, and in any event
within ten days, unless good cause is
shown, file with the Secretary in
duplicate a corrected notification
referencing the FCC file numbers under
which the original certification was
provided, except that the carrier shall
immediately inform the Commission if
at any time, not limited to the forty-five
days, the representations in the “special
concessions’ certification provided
under paragraph (e)(6) of this section or
§63.18(n) are no longer true. See
§63.18(n).

(i) A carrier that files a prior
notification pursuant to paragraph (a) of
this section may request confidential
treatment of its filing, pursuant to
§ 0.459 of this chapter, for the first
twenty days after filing. Such a request
must be made prominently in a cover
letter accompanying the filing.

* * * * *

4. Section 63.18 is amended by
adding two new sentences immediately
preceding the last sentence of paragraph
(e)(3) to read as follows:

§63.18 Contents of applications for
international common carriers.
* * * * *

(e) * *x %

(3) * * *In the event the transaction
requiring a transfer of control or
assignment application also requires the
filing of a foreign carrier affiliation
notification pursuant to § 63.11, the
applicant shall reference in the
application the foreign carrier affiliation
notification and the date of its filing.
See §63.11. * * *

* * * * *

[FR Doc. 00—25980 Filed 10-06—00; 8:45 am)]
BILLING CODE 6712-10-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[1.D. 100300B]

Atlantic Highly Migratory Species
Fisheries; Atlantic Bluefin Tuna

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Adjustment of General category
daily retention limit on previously
designated restricted fishing days.

SUMMARY: NMFS has determined that
the Atlantic bluefin tuna (BFT) General
category restricted fishing day (RFD)
schedule should be adjusted; i.e.,
certain RFDs should be waived in order
to allow for maximum utilization of the
General category subquota for the
October—December fishing period.
Therefore, NMFS increases the daily
retention limit from zero to one large
medium or giant BFT on the following
previously designated RFDs for 2000:
October 7, 10, 14, and 15.

DATES: Effective October 4, 2000.

FOR FURTHER INFORMATION CONTACT: Pat
Scida or Brad McHale, 978—281-9260.

SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (16 U.S.C. 971 et seq.)
and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. General category effort controls
(including time-period subquotas and
RFDs) are specified annually under 50
CFR 635.23(a) and 635.27(a). The 2000
General category effort controls were
specified on July 7, 2000 (65 FR 42883,
July 12, 2000).

Adjustment of Daily Retention Limit for
Selected Dates

Under 50 CFR 635.23(a)(4), NMFS
may increase or decrease the daily
retention limit of large medium and
giant BFT over a range from zero (on
RFDs) to a maximum of three per vessel
to allow for maximum utilization of the
quota for BFT. Catch rates have
continued to vary this season, and
NMFS recognizes that at this time of
year they can be very dependent on
weather conditions. In addition, due to
the temporal and geographical nature of
the fishery, certain gear types and areas

are more productive at various times
during the fishery. Based on a review of
dealer reports, daily landing trends, the
availability of BFT on the fishing
grounds, and weather conditions, NMFS
has determined that adjustment to the
RFD schedule, and, therefore, an
increase of the daily retention limit for
certain previously designated RFDs, is
necessary. Therefore, NMFS adjusts the
daily retention limit for October 7, 10,
14, and 15, 2000, to one large medium
or giant BFT per vessel. NMFS has
selected these days in order to give
adequate advance notice to fishery
participants and NMFS enforcement.

The intent of this adjustment is to
allow for maximum utilization of the
General category subquotas for the
October—December fishing period
(specified under 50 CFR 635.27(a)) by
General category participants in order to
help achieve optimum yield in the
General category fishery, to collect a
broad range of data for stock monitoring
purposes, and to be consistent with the
objectives of the Fishery Management
Plan for Atlantic Tunas, Swordfish and
Sharks. For these same reasons, NMFS
has already adjusted the General
category daily retention limit for ten
previously scheduled RFDs in July and
August (65 FR 46654, July 31, 2000),
and six previously scheduled RFDs in
September (65 FR 54970, September 12,
2000). The remaining previously
scheduled RFD (which has not been
waived) corresponds to a market closure
in Japan, and could promote better ex-
vessel prices.

Classification

This action is taken under 50 CFR
635.23(a)(4) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: October 4, 2000.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-25958 Filed 10-4-00; 4:45 pm]
BILLING CODE: 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 991228354-0078-02; I.D.
100300A]

RIN 0648-AM49

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; 2000
Specifications Adjustment

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason adjustment of Loligo
squid annual specifications;
announcement of a limited directed
fishery and subsequent closure.

SUMMARY: NMFS announces that the
Regional Administrator, Northeast
Region, NMFS (Regional Administrator),
is increasing the annual specifications
for Loligo squid, including allowable
biological catch (ABC), initial optimum
yield (IOY), domestic annual harvest
(DAH) and domestic annual processing
(DAP), from 13,000 metric tons (mt) to
15,000 mt. The regulations governing
the Atlantic mackerel, squid and
butterfish fisheries require notice to
provide interested parties the
opportunity to comment on the
adjustments. NMFS also announces that
the Period III directed Loligo squid
commercial fishery in the exclusive
economic zone (EEZ) is reopened until
0001 hours October 26, 2000, as a result
of this adjustment.

DATES: The Period III directed Loligo
squid commercial fishery in the EEZ is
reopened effective October 7, 2000,
through October 25, 2000. Effective
0001 hours, October 26, 2000, the
directed fishery for Loligo squid will
close through December 31, 2000.
Comments on the Loligo squid inseason
adjustment notice must be received by
November 9, 2000.

ADDRESSES: Comments should be sent to
Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, 1 Blackburn Drive,
Gloucester, MA 01930. Mark on the
outside of the envelope “Comments on
Adjustment of Loligo Squid Annual
Specifications.”

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, 978—
281-9273, fax 978-281-9135, e-mail
paul.h.jones@noaa.gov.

SUPPLEMENTARY INFORMATION: On March
28, 2000, NMFS published final 2000
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initial specifications for the Atlantic
mackerel, squid, and butterfish fisheries
at 65 FR 16341. The Loligo squid
specifications were established as
follows: 26,000 mt maximum optimum
yield (Max QY); 13,000 mt ABC, I0Y,
DAH and DAP; 0 mt joint venture
processing (JVP); and 0 mt total
allowable level of foreign fishing
(TALFF). The final rule also specified
that the Loligo squid IOY of 13,000 mt
be subdivided into three, 4-month quota
periods (Period I (Jan-Apr)—5,460 mt,
Period II (May-Aug)—2,340 mt, and
Period III (Sep-Dec)—5,200 mt). This
quota is made available to the directed
fishery until 95 percent of the annual
allocation is landed. When landings
reach that level, the directed fishery is
closed and incidental landings only are
allowed, with a limit of 2,500 1b (1.13
mt) per trip.

The most recent assessment of the
Loligo stock (29th Northeast Regional
Stock Assessment Workshop, August
1999 (SAW-29)) concluded that the
stock was approaching an overfished
condition and overfishing was
occurring. The control rule adopted in
Amendment 8 to the FMP assumes a
linear relationship between biomass
levels and fishing mortality rate (F), and

implies that, at the current biomass
levels, F should be reduced to near zero.
However, SAW-29 projections
indicated that the control rule is overly
conservative, and that, given the nature
of the stock, the biomass can rebuild in
a relatively short time, even at fishing
mortality rates approaching FMSY.
Consistent with this advice, the initial
specifications for 2000 were set at 90
percent of FMSY, or 13,000 mt.

The most recent data from the NMFS
research survey for Loligo squid indicate
that abundance of this species has
increased significantly since the most
recent assessment was conducted
(SAW-29). Estimates of biomass based
on NMFS’ Northeast Fisheries Science
Center autumn 1999 and spring 2000
survey indices for Loligo squid indicate
that the stock is currently at, or near, the
biomass level that produces maximum
sustainable yield (Bmsy).

Section 648.21(e) allows the Regional
Administrator, in consultation with the
Council, to recommend inseason
adjustments to the annual specifications
during the fishing year by publishing
notification in the Federal Register and
providing a 30-day public comment
period. Accordingly, based on the new
survey data, the Council requested that

NMF'S process an inseason action to
adjust the annual specifications for
Loligo squid, including ABC, I0Y, DAH
and DAP, from 13,000 mt to 15,000 mt.
Given the short-lived nature of this
species (1 year) and the most recent
survey information, the 2,000-mt
increase is justified. Quota Periods I and
II are closed to directed fishing when 90
percent of each allocation is harvested,
directed fishing for the remainder of the
year is ended when 95 percent of the
annual DAH is reached. Due to overages
in Period I and II in 2000, only
approximately 720 mt will be available
for harvest by the directed fishery for
the remainder of this fishing year, even
with the 2,000-mt adjustment. However,
the additional allocation will provide
the industry with an additional fishing
opportunity in Period IIT and keep
vessels from fishing for other, less
robust species. Max OY remains at
26,000 mt, and JVP and TALFF remain
at 0 mt.

2000 Final Specifications

The following table contains the final
adjusted specifications for the 2000
Atlantic mackerel, Loligo and Illex
squids, and butterfish fisheries.

TABLE 1. FINAL ANNUAL SPECIFICATIONS FOR ATLANTIC MACKEREL, SQUID, AND BUTTERFISH FOR THE FISHING YEAR

JANUARY 1 THROUGH DECEMBER 31, 2000.

Metric Tons (mt)

Squid :
Specifications d IV/I-\;I(?kn(BrZI Butterfish
Loligo lllex
MAX OY 26,000 24,000 N/A1 16,000
ABC 15,000 24,000 347,000 7,200
[0)4 15,000 24,000 75,0002 5,900
DAH 15,00 24,000 75,0008 5,900
DAP 15,00 24,000 50,000 5,900
JVP 0 0 10,0004 0
TALFF 0 0 0 0

Not applicable.

20Y may be increased during the year, but the total ABC will not exceed 347,000 mt.
3Includes 15,000 mt of Atlantic mackerel recreational allocation.
4JVP may be increased up to 15,000 mt at discretion of the Regional Administrator.
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Reopening of the Period III Loligo Squid
Commercial Fishery

Section 648.22 requires the closure of
the directed Loligo squid fishery in the
EEZ when 95 percent of the total annual
DAH Loligo squid has been harvested.
NMFS is further required to notify, in
advance of the closure, the Executive
Directors of the Mid-Atlantic, New
England, and South Atlantic Fishery
Management Councils; mail notification
of the closure to all holders of Loligo
squid permits at least 72 hours before
the effective date of the closure; provide
adequate notice of the closure to
recreational participants in the fishery;
and publish notification of the closure
in the Federal Register.

NMFS issued a notification in the
Federal Register on September 6, 2000
(65 FR 53940), announcing that the
directed fishery for Loligo squid in the
EEZ would close on September 7, 2000.
This inseason adjustment will reopen
the fishery effective 0001 hours, October
7, 2000. Based on the rate of fishing in
the Loligo fishery in prior years, NMFS
has determined that 95 percent of the
total annual DAH for Loligo squid will
be harvested by October 25, 2000.
Therefore, vessels issued a commercial
Federal fisheries permit for the Loligo
squid fishery may land Loligo squid
effective 0001 hours, October 7, 2000,
through October 25, 2000. Effective
0001 hours, October 26, 2000, the
directed fishery for Loligo squid will
close and vessels issued Federal permits

for Loligo squid may not retain or land
more than 2,500 1b (1.13 mt) of Loligo
per trip. The directed fishery will
reopen effective 0001 hours, January 1,
2001, which is the beginning of the
Period I quota for the 2001 fishing year.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 3, 2000.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-25939 Filed 10-4—00; 4:45 pm]
BILLING CODE: 3510-22 -S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 905 and 944
[Docket No. FV99-905-5 PR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida and
Imported Grapefruit; Clarification of
Inspection Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would clarify
inspection requirements for shipments
of Florida citrus and imports of
grapefruit. The handling of citrus grown
in Florida is regulated under a
marketing order administered locally by
the Citrus Administrative Committee
(Committee). Grapefruit imports are
subject to an import regulation issued
under section 8e of the Agricultural
Marketing Agreement Act of 1937. This
change would specify in the regulations
undersize tolerances for Florida citrus
and imported grapefruit that are
currently applied by the inspection
service, and would clarify the
regulations. This change would also
renumber citations in the domestic and
import regulations to reflect revisions to
the numbering of the United States
Standards for Grades of Oranges,
Grapefruit, Tangerines, and Tangelos
Grown in Florida.

DATES: Comments must be received by
December 11, 2000.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; Fax: (202) 720-5698; or
E-mail: moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public

inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Marketing
Specialist, Southeast Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 2276, Winter
Haven, Florida 33883—2276; telephone:
(863) 299-4770, Fax: (863) 299-5169; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
720-5698.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
telephone (202) 720-2491, Fax: (202)
720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement No. 84 and Marketing Order
No. 905, both as amended (7 CFR part
905), regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “order.” The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

This proposed rule is also issued
under section 8e of the Act, which
provides that whenever certain
specified commodities, including
grapefruit, are regulated under a Federal
marketing order, imports of these
commodities into the United States are
prohibited unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they

present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

The order for Florida citrus provides
for the establishment of minimum grade
and size requirements with the
concurrence of the Secretary. The
minimum grade and size requirements
are designed to provide fresh markets
with fruit of acceptable quality and size,
thereby maintaining consumer
confidence for fresh Florida citrus.
Maintaining confidence in the
commodity shipped contributes to
stable marketing conditions in the
interest of growers, handlers, and
consumers, and helps increase returns
to Florida citrus growers.

Section 905.52 of the order, in part,
authorizes the Committee to recommend
minimum grade and size requirements
to the Secretary. Section 905.306
specifies minimum grade and size
requirements for different varieties of
fresh Florida citrus. Such regulations
may be modified, suspended, or
terminated under § 905.52. Section
905.53 specifies that whenever the
handling of a variety of a type of fruit
is regulated pursuant to § 905.52, each
handler who handles any such type of
fruit shall, prior to such handling of any
lot of such variety, cause the lot to be
inspected by the Federal-State
Inspection Service and certified as
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meeting all applicable requirements of
that regulation.

This proposed rule would clarify
inspection requirements for oranges,
grapefruit, tangerines, and tangelos
grown in Florida and imported
grapefruit. Current inspection
procedures allow undersize tolerances
for domestic shipments of Florida citrus
failing to meet minimum size
regulations under the order. These
procedures also allow undersize
tolerances for imported grapefruit
failing to meet minimum size
requirements established under the
grapefruit import regulation.
Specifically, these procedures allow for
a 10 percent tolerance for undersize
fruit in each lot and a 15 percent
tolerance for undersize fruit in any
individual sample. Undersize tolerances
allow for variations to proper sizing and
reduce handler packing costs. This
change would specify these inspection
procedures in the order’s rules and
regulations and in the grapefruit import
regulation. The Committee unanimously
recommended specifying the undersize
tolerances for Florida citrus in the
regulations at a meeting on April 6,
1999.

Paragraph (c) of § 905.306 currently
references sections of the United States
Standards for Grades of Oranges,
Grapefruit, Tangerines, and Tangelos
Grown in Florida with the intention of
providing tolerances for undersized
fruit. However, the sections specified
reference grade defects, not size
tolerances. Therefore, specific undersize
tolerances for Florida grown oranges,
grapefruit, tangerines, and tangelos
would be added to the text of the
regulations.

Paragraph (c) of § 905.306 would be
revised to allow for a 10 percent
tolerance for undersized fruit in each lot
and a 15 percent tolerance for
undersized fruit in any individual
sample. Additionally, paragraph (c) of
§ 944.106 of the grapefruit import
regulation would also be revised to
reference the undersize tolerances
specified in paragraph (c) of § 905.306 to
recognize current inspection
procedures.

This rule would also renumber
citations in the order to reflect the
revised United States Standards for
Grades of Oranges, Grapefruit,
Tangerines, and Tangelos Grown in
Florida. Effective August 1, 1996, the
various grade standards for Florida
citrus were amended. Some sections of
the amended standards were
renumbered. This action would
renumber some section references to the
U.S. grade standards in §§ 905.146 and
905.306 to bring them into conformity

with the renumbered sections in the
amended standards.

Similar changes also would be made
in paragraph (c) of § 944.106 of the
grapefruit import regulation issued
under section 8e of the Act. That section
provides that when certain domestically
produced commodities, including
grapefruit, are regulated under a Federal
marketing order, imports of that
commodity must meet the same or
comparable grade, size, quality, and
maturity requirements. The grapefruit
import regulation is based on the
requirements issued under the
marketing order for Florida citrus.
Accordingly, a corresponding change to
the grapefruit import regulation would
be necessary.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
AMS has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Import regulations issued under the Act
are based on those established under
Federal marketing orders.

There are approximately 100 Florida
citrus handlers subject to regulation
under the marketing order, about 11,000
Florida citrus producers in the regulated
area, and about 25 grapefruit importers.
Small agricultural service firms, which
include handlers and importers, have
been defined by the Small Business
Administration (13 CFR 121.201) as
those whose annual receipts are less
than $5,000,000, and small agricultural
producers are defined as those whose
annual receipts are less than $500,000.

Based on the Florida Agricultural
Statistics Service and Committee data
for the 1998-99 season, the average
annual f.o.b. price for fresh Florida
citrus during the 1998-99 season was
$8.66 per % bushel carton for all
shipments, and the total shipments for
the 1998-99 season were 63.6 million
cartons of citrus. Using information
provided by the Committee, about 60
percent of citrus handlers could be
considered small businesses under the
SBA definition, and the Department
believes that the majority of Florida
citrus producers and grapefruit

importers may be classified as small
entities.

Section 905.52 of the order, in part,
authorizes the Committee to recommend
minimum grade and size requirements
to the Secretary. Section 905.306
specifies minimum grade and size
requirements for different varieties of
fresh Florida citrus. Section 905.53
specifies that whenever the handling of
a variety of a type of fruit is regulated
pursuant to § 905.52, each handler who
handles any such type of fruit shall,
prior to such handling of any lot of such
variety, cause the lot to be inspected by
the Federal-State Inspection Service and
certified as meeting all applicable
requirements of that regulation.

This proposed rule would clarify
inspection requirements for oranges,
grapefruit, tangerines, and tangelos
grown in Florida and imported
grapefruit. Current inspection
procedures allow for a 10 percent
tolerance for undersize fruit in each lot
and a 15 percent tolerance for undersize
fruit in any individual sample for both
domestic and import shipments. This
action would add to undersize
tolerances to the order’s rules and
regulations and in the import regulation
for grapefruit. This change would also
renumber citations in the order to reflect
revisions in the United States Standards
for Grades of Oranges, Grapefruit,
Tangerines, and Tangelos Grown in
Florida made in August 1996. Similar
changes would also be made to the
grapefruit import regulation issued
under section 8e of the Act.

This rule would have a positive
impact on affected entities. This action
would enhance the understandability of
the text of the regulations. The
undersize tolerances allow for variations
to proper sizing and reduce handler
packing costs. Without such tolerances,
more fruit would fail to meet minimum
size requirements without
reconditioning, and handler packing
costs would increase accordingly. Thus,
the tolerances help facilitate shipments
of Florida citrus. The Committee
unanimously recommended specifying
the undersize tolerances for Florida
citrus in the regulations at a meeting on
April 6, 1999.

During the period January 1, 1999,
through December 31, 1999, imports of
grapefruit totaled 19,400,000 pounds
(approximately 456,470 cartons). Recent
yearly data indicate that imports from
May through November are typically
negligible. Future imports should not
vary significantly from the 19,400,000
pounds. The Bahamas were the
principal source of imported grapefruit,
accounting for 93 percent of the total.
Israel, Mexico, and Turkey supplied
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remaining imports. Most imported
grapefruit enters the United States from
November through May.

With regard to alternatives, this action
offers the best alternative to achieve the
intended purpose of clarifying the
inspection requirements.

This rule would not impose any
additional reporting or recordkeeping
requirements on either small or large
Florida citrus handlers and importers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sectors. In addition, the Department has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule. However, Florida citrus must
meet the requirements specified in the
U.S. standards for the various types of
citrus grown in Florida issued under the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 through 1627).

Further, the Committee’s meeting was
widely publicized throughout the
Florida citrus industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations. Like all Committee
meetings, the April 6, 1999, meeting
was a public meeting and all entities,
both large and small, were able to
express their views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and speciality crop
marketing agreements and orders may
be viewed at the following website:
http://www.ams.usda.gov/fv/
moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this proposed rule.

A 60-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects
7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

7 CFR Part 944

Avocados, Food grades and standards,
Grapefruit, Grapes, Imports, Kiwifruit,
Limes, Olives, Oranges.

For the reasons set forth above, 7 CFR
Parts 905 and 944 are proposed to be
amended as follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
Parts 905 and 944 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

2. In §905.146, paragraph (c)(1) is
revised to read as follows:

§905.146 Special purpose shipments.

* * * * *

* Kk %
C

(1) Such fruit meets the requirements
of U. S. No. 2 Russet grade and those
requirements of U. S. No. 1 grade
relating to shape (form), as such
requirements are set forth in the revised
U. S. Standards for Grades of Florida
Oranges and Tangelos (7 CFR 51.1140
through 51.1179), the revised Standards
for Florida Tangerines (7 CFR 51.1810
through 51.1837), or the revised U. S.
Standards for Grades of Florida
Grapefruit (7 CFR 51.750 through
51.784). Such fruit also meets applicable
minimum size requirements in effect for
domestic shipments of citrus fruits.

* * * * *

4. In § 905.306, paragraphs (c) and (d)

are revised to read as follows:

§905.306 Orange, Grapefruit, Tangerine
and Tangelo Regulation.
* * * * *

(c) Size tolerances. To allow for
variations incident to proper sizing in
the determination of minimum
diameters as prescribed in Tables I and
II, not more than 10 percent, by count,
of the fruit in any lot of containers may
fail to meet the minimum diameter size
requirements, and not more than 15
percent, by count, in any individual
sample may fail to meet the minimum
diameter size requirements specified:
Provided, That such tolerances for other
than Navel and Temple oranges shall be
based only on the oranges in the lot
measuring 2-14/16 inches or smaller in
diameter.

(d) Terms used in the marketing order
including Improved No. 2 grade for
grapefruit, when used herein, mean the
same as is given to the terms in the
order; Florida No. 1 grade for Honey
tangerines means the same as provided
in Rule No. 20-35.03 of the Regulations

of the Florida Department of Citrus, and
terms relating to grade, except Improved
No. 2 grade for grapefruit and diameter,
shall mean the same as is given to the
terms in the revised U.S. Standards for
Grades of Florida Oranges and Tangelos
(7 CFR 51.1140-51.1179), the revised
U.S. Standards for Florida Tangerines (7
CFR 51.1810-51.1837), or the revised
U.S. Standards for Grades of Florida
Grapefruit (7 CFR 51.750-51.784).

PART 944—FRUITS; IMPORT
REGULATIONS

5. In §944.106, paragraph (c) is
revised to read as follows:

§944.106 Grapefruit import regulation.
* * * * *

(c) Terms and tolerances pertaining to
grade and size requirements, which are
defined in the United States. Standards
for Grades of Florida Grapefruit (7 CFR
51.750-51.784), and in Marketing Order
No. 905 (7 CFR 905.18 and 905.306),
shall be applicable herein.

* * * * *

Dated: October 3, 2000.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 00-25946 Filed 10—-6—-00; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR Parts 563b and 575
[No. 2000-57]
RIN 1550-AB24

Mutual Savings Associations, Mutual
Holding Company Reorganizations,
Conversions From Mutual to Stock
Form

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Office of Thrift
Supervision (OTS) is extending the
comment period until November 9, 2000
for its proposed rule regarding mutual
savings associations, mutual holding
company reorganizations, and
conversions from mutual to stock form
published on July 12, 2000.
DATES: Comments must be received by
November 9, 2000.
ADDRESSES:

Mail: Send comments to Manager,
Dissemination Branch, Information
Management and Services Division,
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Office of Thrift Supervision, 1700 G
Street, NW., Washington, DC 20552,
Attention Docket No. 2000-57.

Delivery: Hand deliver comments to
the Guard’s Desk, East Lobby Entrance,
1700 G Street, NW., from 9:00 a.m. to
4:00 p.m. on business days, Attention
Docket No. 2000-57.

Facsimiles: Send facsimile
transmissions to FAX Number (202)
906—7755, Attention Docket No. 2000—
57; or (202) 906—6956 (if comments are
over 25 pages).

E-Mail: Send e-mails to
“public.info@ots.treas.gov”’, Attention
Docket No. 2000-57, and include your
name and telephone number.

Public Inspection: Interested persons
may inspect comments at the Public
Reference Room, 1700 G St. NW., from
10:00 a.m. until 4:00 p.m. on Tuesdays
and Thursdays or obtain comments and/
or an index of comments by facsimile by
telephoning the Public Reference Room
at (202) 906—5900 from 9:00 a.m. until
5:00 on business days. Comments and
the related index will also be posted on
the OTS Internet Site at
“www.ots.treas.gov”’.

FOR FURTHER INFORMATION CONTACT:
David A. Permut, Counsel (Business and
Finance) (202) 906—7505, Business
Transactions Division, Chief Counsel’s
Office; Timothy P. Leary, Counsel
(Banking and Finance) (202) 906-7170,
Regulations and Legislation Division,
Chief Counsel’s Office; Mary Jo Johnson,
Project Manager, (202) 906-5739,
Supervision Policy, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION: The
proposed rule and interim final rule,
published in the Federal Register on
July 12, 2000 (65 FR 43092 and 43088),
indicated that public comments were to
be submitted to the OTS no later than
October 10, 2000. OTS has received a
request for an extension of the comment
period to accommodate the views of a
number of mutual institution managers
who will be meeting in the next 30 days.
In order to afford the public adequate
time to comment, the OTS has
determined to extend the comment
period for 30 days to accommodate this
request. Therefore, the comment period
is hereby extended until November 9,
2000.

Dated: October 4, 2000.
By the Office of Thrift Supervision.
Ellen Seidman,
Director.
[FR Doc. 00-25943 Filed 10—6-00; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-157—-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Series Airplanes Powered
by General Electric or Pratt & Whitney
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 767 series
airplanes powered by General Electric
or Pratt & Whitney engines. This
proposal would require repetitive
inspections to detect discrepancies of
the aft-most fastener holes in the
horizontal tangs of the midspar fitting of
the strut, and corrective actions, if
necessary. This proposal also provides
for optional terminating action for the
repetitive inspections. This action is
necessary to prevent fatigue cracking in
primary strut structure and reduced
structural integrity of the strut, which
could result in separation of the strut
and engine. This action is intended to
address the identified unsafe condition.

DATES: Comments must be received by
November 24, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
157—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-157—AD"" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124—2207. This information may be
examined at the FAA, Transport

Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
James Rehrl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2783; fax (425) 227—-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-157—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-157-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.
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Discussion

The FAA has received a report
indicating fatigue cracking of an inboard
midspar fitting on the number two
pylon of a Boeing Model 767 series
airplane powered by General Electric
engines. The crack was detected during
replacement of a midspar fitting
bushing, and the airplane had
accumulated 21,375 total flight hours
and 11,563 total flight cycles. A cracked
midspar fitting could result in a
fractured fitting and drooping of the
strut at the strut-to-wing interface.
Structural assessment indicates that the
actual operational loads applied to the
nacelle strut and wing structure are
higher than the analytical loads that
were used during the initial design.
Subsequent analysis and service history,
which includes numerous reports of
fatigue cracking on certain strut and
wing structure, indicate that fatigue
cracking can occur on the primary strut
structure before an airplane reaches its
design service objective of 20 years or
50,000 total flight cycles. Analysis also
indicates that such cracking, if it were
to occur, would grow at a much greater
rate than originally expected. This
condition, if not corrected, could result
in reduced structural integrity of the
strut and separation of the strut and
engine.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Service Bulletin 767-54A0101,
Revision 1, dated February 3, 2000,
which describes procedures for
accomplishment of either repetitive
detailed visual or high frequency eddy
current inspections to detect
discrepancies (cracking, incorrect
fastener hole diameter), of the aft-most
fastener holes in the horizontal tangs of
the midspar fitting of the strut, and
corrective actions. The corrective
actions consist of rework of the aft-most
fastener holes or replacement of the
midspar fittings of the strut. The service
bulletin references the strut
improvement program (SIP) for
accomplishment of the replacement.
The service bulletin also specifies
contacting the manufacturer for
accomplishment of certain repairs.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same

type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously, except as
discussed below.

Differences Between Proposed Rule and
Service Bulletin

Operators should note that, although
the service bulletin describes
procedures for inspections of the two
aft-most fastener holes of the midspar
fitting to detect cracking, this proposed
AD would require inspections of the
four aft-most fastener holes of the
midspar fitting. The FAA has
determined that this is necessary due to
the service history of cracking on the
Model 747 series airplane midspar
fittings, which are made of the same
material as the midspar fittings on the
Model 767 series airplane and are also
subject to similar loading conditions.

Operators also should note that,
although the service bulletin specifies
that the manufacturer may be contacted
for disposition of certain repair
conditions; this proposed AD would
require the repair of those conditions to
be accomplished in accordance with a
method approved by the FAA, or in
accordance with data meeting the type
certification basis of the airplane
approved by a Boeing Company
Designated Engineering Representative
who has been authorized by the FAA to
make such findings.

This proposed AD also would allow
operators the option, if cracking is
detected, of either repair of the midspar
fitting or replacement with a serviceable
fitting in accordance with a method
approved by the FAA. This is due to the
fact that parts are not always readily
available and operators required to
accomplish the strut improvement
program before further flight could have
a problem obtaining these parts.

Cost Impact

There are approximately 636 Model
767 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 235 airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 1 work
hour per airplane to accomplish the
proposed detailed visual inspection, at
an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the proposed inspection on
U.S. operators is estimated to be
$14,100, or $60 per airplane, per
inspection cycle.

It would take approximately 3 work
hours per airplane to accomplish the
proposed eddy current inspection, at an
average labor rate of $60 per work hour.

Based on these figures, the cost impact
of the proposed inspection on U.S.
operators is estimated to be $42,300, or
$180 per airplane, per inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2000-NM-157-AD.
Applicability: Model 767 series airplanes,
certificated in any category, as listed in
Boeing Service Bulletin 767-54A0101,
Revision 1, dated February 3, 2000.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking in primary
strut structure and reduced structural
integrity of the strut, which could result in
separation of the strut and engine,
accomplish the following:

Repetitive Inspections/Corrective Actions

(a) Before the accumulation of 10,000 total
flight cycles, or within 600 flight cycles after
the effective date of this AD, whichever
occurs later: Accomplish the inspections
required by paragraph (a)(1) or (a)(2) of this
AD, as applicable.

(1) Perform a detailed visual inspection of
the four aft-most fastener holes in the
horizontal tangs of the midspar fitting of the
strut to detect cracking, in accordance with
Part 1, “Detailed Visual Inspection,” of the
Accomplishment Instructions of Boeing
Service Bulletin 767-54A0101, Revision 1,
dated February 3, 2000. If no cracking is
detected, repeat the inspection thereafter at
the applicable intervals specified in Table 1,
“Reinspection Intervals for Part 1—Detailed
Visual Inspection” included in Figure 1 of
the service bulletin.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(2) Perform a high frequency eddy current
inspection of the four aft-most fastener holes
in the horizontal tangs of the midspar fitting
of the strut to detect discrepancies (cracking,
incorrect fastener hole diameter), in
accordance with Part 2, “High Frequency
Eddy Current (HFEC) Inspection,” of the
Accomplishment Instructions of the service

bulletin. Accomplish the requirements
specified in paragraph (a)(2)(i) or (a)(2)(ii) of
this AD, as applicable; and repeat the
inspection thereafter at the applicable
intervals specified in Table 2, “Reinspection
Intervals for Part 2—HFEC Inspection”
included in Figure 1 of the service bulletin.

(i) If no cracking is detected and the
fastener hole diameter is less than or equal
to 0.5322 inch, rework the hole in accordance
with Part 3 of the Accomplishment
Instructions of the service bulletin.

(ii) If no cracking is detected and the
fastener hole diameter is greater than 0.5322
inch, accomplish the requirements specified
in either paragraph (b)(1) or (b)(2) of this AD.

(b) If any cracking is detected after
accomplishment of any inspection required
by paragraph (a) of this AD, before further
flight, accomplish the requirements specified
in either paragraph (b)(1) or (b)(2) of this AD.

(1) Accomplish the terminating action
specified in Part 4 of the Accomplishment
Instructions of Boeing Service Bulletin 767—
54A0101, Revision 1, dated February 3, 2000.
Accomplishment of this paragraph
terminates the requirements of this AD.

(2) Replace the midspar fitting of the strut
with a serviceable part, or repair in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA. Repeat the applicable
inspection thereafter at the applicable time
specified in paragraph (a)(1) or (a)(2) of this
AD

(c) If any discrepancies (cracking, incorrect
fastener hole diameter) are detected after
accomplishment of any inspection required
by paragraph (a) of this AD, for which the
service bulletin specifies that the
manufacturer may be contacted for
disposition of those repair conditions: Before
further flight, accomplish the corrective
actions (including fastener hole rework and/
or midspar fitting replacement) in accordance
with a method approved by the Manager,
Seattle ACO; or in accordance with data
meeting the type certification basis of the
airplane approved by a Boeing Company
Designated Engineering Representative who
has been authorized by the Manager, Seattle
ACO, to make such findings.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permit

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on October
3, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-25968 Filed 10—-6—00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-127-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing

Model 767 Series Airplanes Powered
by General Electric Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 767 series
airplanes powered by General Electric
engines. This proposal would require
modification of the nacelle strut and
wing structure. This proposal is
prompted by reports indicating that the
actual operational loads applied to the
nacelle are higher than the analytical
loads that were used during the initial
design. Such an increase in loading can
lead to fatigue cracking in the primary
strut structure prior to an airplane
reaching its design service objective.
The actions specified by the proposed
AD are intended to prevent fatigue
cracking in the primary strut structure
and consequent reduced structural
integrity of the strut.

DATES: Comments must be received by
November 24, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 99-NM—
127-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov.
Comments sent via fax or the Internet
must contain “Docket No. 99—-NM-127—
AD” in the subject line and need not be
submitted in triplicate. Comments sent
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via the Internet as attached electronic
files must be formatted in Microsoft
Word 97 for Windows or ASCII text.
The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
James G. Rehrl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-2783; fax (425) 227—1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-127—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-127-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received reports
indicating that the airplane
manufacturer has accomplished a

structural reassessment of the damage
tolerance capabilities of the Boeing
Model 767 series airplane powered by
General Electric engines. This
reassessment indicates that the actual
operational loads applied to the nacelle
strut and wing structure are higher than
the analytical loads that were used
during the initial design. Subsequent
analysis and service history, which
includes numerous reports of fatigue
cracking on certain strut and wing
structure, indicate that fatigue cracking
can occur on the primary strut structure
before an airplane reaches its design
service objective of 20 years or 50,000
flight cycles. Analysis also indicates
that such cracking, if it were to occur,
would grow at a much greater rate than
originally expected. Fatigue cracking in
the primary strut structure would result
in reduced structural integrity of the
strut.

Explanation of Relevant Service
Information

Boeing recently has developed a
modification of the strut-to-wing
attachment structure installed on Model
767 series airplanes powered by General
Electric engines. This modification
significantly improves the load-carrying
capability and durability of the strut-to-
wing attachments. Such improvements
also will substantially reduce the
possibility of fatigue cracking and
corrosion developing in the attachment
assembly.

The FAA has reviewed and approved
Boeing Service Bulletin 767-54-0081,
dated July 29, 1999, which describes
procedures for modification of the
nacelle strut and wing structure. The
modification consists of replacing many
of the significant load-bearing
components of the strut and wing (e.g.,
the side link fittings, the midspar
fittings, the side load fittings, certain
fuse pins assemblies, etc.) with
improved components.

The service bulletin contains a
formula for calculating an optional
compliance threshold for the specified
modification. This formula is intended
to be used as an alternative to the 20-
year calendar threshold specified in the
service bulletin.

In addition, Table 2 of the service
bulletin also identifies six related
service bulletin modifications that must
be accomplished before or at the same
time as the modification in Boeing
Service Bulletin 767-54—-0081:

* Boeing Service Bulletin 767-29-
0057: The FAA has reviewed and
approved Boeing Service Bulletin 767—
29-0057, dated December 16, 1993,
which describes procedures for
modification of the electrical wiring

support of the alternating current motor
pump of the main hydraulic power
system. The modification involves
installing new band clamps and index-
straps, and on certain airplanes,
installing new wire support brackets on
the strut bulkhead.

* Boeing Service Bulletin 767-54—
0069: The FAA has reviewed and
approved Boeing Service Bulletin 767—
54-0069, Revision 1, dated January 29,
1998, which describes procedures for
rework of the side load fitting and
tension fasteners, as applicable, and
replacement of midspar fuse pins with
new, higher-strength midspar fuse pins.
The rework involves increasing the size
of the tension bolts of the inboard and
outboard side load fittings. The
replacement also involves installing
new, higher-strength bolts and radius
fillers in the side load fittings and
backup support structure, and installing
higher-strength fasteners common to the
front spar and rib number 8 rib post.

* Boeing Service Bulletin 767-54—
0083: The FAA has reviewed and
approved Boeing Service Bulletin 767—
54-0083, dated September 17, 1998,
which describes procedures for
replacement of the upper link with a
new, improved part that will increase
the strength and durability of the upper
link installation. That service bulletin
also describes procedures for
modification of the wire support bracket
attached to the upper link.

* Boeing Service Bulletin 767-54—
0088: The FAA has reviewed and
approved Boeing Service Bulletin 767—
54-0088, Revision 1, dated July 29,
1999, which describes procedures for
replacement of the upper link fuse pin
and aft pin with new, improved pins
that will increase the strength and
durability of the upper link installation.

* Boeing Service Bulletin 767—
54A0094: The FAA has previously
reviewed and approved Boeing Service
Bulletin 767-54A0094, Revision 1,
dated September 16, 1999. This service
bulletin is referenced as the appropriate
service information for accomplishing
the actions required in AD 2000-07-05,
amendment 39-11659, which was
issued March 31, 2000 (65 FR 18883,
April 10, 2000). This service bulletin
describes procedures for repetitive
detailed visual inspections to detect
cracking of the one-piece diagonal brace
of the forward and aft lugs, and
corrective actions, if necessary. The
corrective actions involve installing a
new, three-piece diagonal brace, which
eliminates the need for the repetitive
inspections. The service bulletin also
describes procedures for rework of the
three-piece diagonal brace, which
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increases the inspection intervals of the
three-piece diagonal brace.

* Boeing Service Bulletin 767-57-
0053: Boeing Service Bulletin 767-54—
0081 lists Boeing Service Bulletin 767—
57-0053, Revision 1, however, the FAA
has previously reviewed and approved
Boeing Service Bulletin 767-57—0053,
Revision 2, dated September 23, 1999.
This service bulletin is referenced as the
appropriate source of service
information for accomplishing the
actions required in AD 2000-12-17,
amendment 39-11795, which was
issued June 9, 2000 (65 FR 37843, June
19, 2000). Revision 1 also is acceptable
for compliance with the requirements in
that AD. Revision 2 of the service
bulletin describes procedures for
repetitive ultrasonic and eddy current
inspections of the pitch load fitting lugs
of the wing front spar for cracking, and
rework of the fitting, if necessary.

Accomplishment of the actions
specified in the service bulletins is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletins
described previously, except as
discussed below.

Differences Between Proposed Rule and
Service Bulletin

Operators should note that, although
Boeing Service Bulletin 767-54—0081
specifies that the manufacturer may be
contacted for disposition of certain
damage conditions that may be detected
during accomplishment of the
modification, this proposal would
require the repair of those conditions to
be accomplished in accordance with a
method approved by the FAA.

Cost Impact

There are approximately 381
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
159 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1,006 work
hours, including time for gaining access
and closing up, per airplane to
accomplish the proposed modification
in Boeing Service Bulletin 767-54—
0081, and that the average labor rate is
$60 per work hour. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$9,597,240, or $60,360 per airplane.

It would take approximately 16 work
hours per airplane to accomplish the
proposed actions described in Boeing
Service Bulletin 767—29-0057, at an
average labor rate of $60 per work hour.
Required parts would be provided at no
cost by the airplane manufacturer.
Based on these figures, the cost impact
of these proposed actions on U.S.
operators is estimated to be $152,640, or
$960 per airplane.

It would take approximately 106 work
hours per airplane to accomplish the
actions described in Boeing Service
Bulletin 767-53—0069, Revision 1, at an
average labor rate of $60 per work hour.
Required parts would be provided at no
cost by the airplane manufacturer.
Based on these figures, the cost impact
of these proposed actions on U.S.
operators is estimated to be $1,011,240,
or $6,360 per airplane.

It would take approximately 1 work
hour per airplane to accomplish the
actions described in Boeing Service
Bulletin 767-54—0083, at an average
labor rate of $60 per work hour.
Required parts would be provided at no
cost by the airplane manufacturer.
Based on these figures, the cost impact
of these proposed actions on U.S.
operators is estimated to be $9,540, or
$60 per airplane.

It would take approximately 4 work
hours per airplane to accomplish the
actions described in Boeing Service
Bulletin 767-54—0088, Revision 1, at an
average labor rate of $60 per work hour.
Required parts would be provided at no
cost by the airplane manufacturer.
Based on these figures, the cost impact
of these proposed actions on U.S.
operators is estimated to be $38,160, or
$240 per airplane.

It would take approximately 20 work
hours per airplane to accomplish the
proposed actions described in Boeing
Service Bulletin 767-54A0094, Revision
1, at an average labor rate of $60 per
work hour. Required parts would be
provided at no cost by the airplane
manufacturer. Based on these figures,
the cost impact of these proposed
actions on U.S. operators is estimated to
be $190,800, or $1,200 per airplane.
Because the actions described in this
service bulletin are already required by
another AD action, this proposed
requirement would add no new costs for
affected operators.

It would take approximately 5 work
hours per airplane to accomplish the
proposed actions described in Boeing
Service Bulletin 767-57—-0053, Revision
2, at an average labor rate of $60 per
work hour. Based on these figures, the
cost impact of these proposed actions on
U.S. operators is estimated to be
$47,700, or $300 per airplane. Because

the actions described in this service
bulletin are already required by another
AD action, this proposed requirement
would add no new costs for affected
operators.

Some operators may have
accomplished certain modifications on
some or all of the airplanes in their
fleets, while other operators may not
have accomplished any of the
modifications on any of the airplanes in
their fleets. As indicated earlier in this
preamble, the FAA invites comments
specifically on the overall economic
aspects of this proposed rule.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the



Federal Register/Vol. 65, No. 196 / Tuesday, October 10, 2000/ Proposed Rules

60129

Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 99-NM-127—-AD.

Applicability: Model 767 series airplanes
powered by General Electric engines, line
numbers 1 through 663 inclusive, certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking in the primary
strut structure and consequent reduced
structural integrity of the strut, accomplish
the following:

Modification

(a) Modify the nacelle strut and wing
structure on both the left and right sides of
the airplane, in accordance with Boeing
Service Bulletin 767-54-0081, dated July 29,
1999, at the later of the times specified in
paragraphs (a)(1) and (a)(2) of this AD.

(1) Prior to the accumulation of 37,500
total flight cycles, or within 20 years since
date of manufacture, whichever occurs first.
Use of the optional threshold formula
described in Figure 1 on page 54 of the
service bulletin is an acceptable alternative to
the 20-year threshold provided that the
conditions specified in Figure 1 of the service
bulletin are met.

(2) Within 3,000 flight cycles after the
effective date of this AD.

(b) Prior to or concurrently with the
accomplishment of the modification of the
nacelle strut and wing structure required by
paragraph (a) of this AD; as specified in
paragraph 1.D., Table 2, “Prior or Concurrent
Service Bulletins,” on page 8 of Boeing
Service Bulletin 767-54-0081, dated July 29,
1999; accomplish the actions specified in
Boeing Service Bulletin 767-29-0057, dated
December 16, 1993; Boeing Service Bulletin
767-54—0069, Revision 1, dated January 29,

1998; Boeing Service Bulletin 767-54-0083,
dated September 17, 1998; Boeing Service
Bulletin 767-54-0088, Revision 1, dated July
29, 1999; Boeing Service Bulletin 767—
54A0094, Revision 1, dated September 16,
1999; and Boeing Service Bulletin 767-57—
0053, Revision 2, dated September 23, 1999;
as applicable, in accordance with those
service bulletins.

Note 2: AD 2000-12-17, amendment 39—
11795, requires accomplishment of Boeing
Service Bulletin 767-57—-0053, Revision 2,
dated September 23, 1999. However,
inspections and rework accomplished in
accordance with Boeing Service Bulletin
767-57—-0053, Revision 1, dated October 31,
1996, are acceptable for compliance with the
applicable actions required by paragraph (b)
of this AD.

Note 3: AD 2000-07-05, amendment 39—
11659, requires accomplishment of Boeing
Service Bulletin 767-54A0094, dated May
22, 1998. However, inspections and rework
accomplished in accordance with Boeing
Service Bulletin 767-54A0094, dated May
22,1998, are acceptable for compliance with
the applicable actions required by paragraph
(b) of this AD.

(c) If any damage to the airplane structure
is found during the accomplishment of the
modification required by paragraph (a) of this
AD, and the service bulletin specifies to
contact Boeing for appropriate action: Prior
to further flight, repair in accordance with a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA, or
a Boeing Company Designated Engineering
Representative who has been authorized by
the FAA to make such findings. For a repair
method to be approved by the Manager,
Seattle ACO, as required by this paragraph,
the Manager’s approval letter must
specifically reference this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on October
3, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-25967 Filed 10-6—00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-184—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757-200 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing Model 757-200 series airplanes,
that currently requires inspections to
detect cracking on the free edge of the
tang, if necessary, and of the fastener
holes in the lower spar chord; and
various follow-on actions. That AD also
provides for an optional terminating
action for the repetitive inspections.
This action would add inspections to
detect additional cracking of the
fastener holes in the lower spar chord.
This action also adds an optional
terminating modification. This proposal
is prompted by the issuance of new
service information. The actions
specified by the proposed AD are
intended to detect and correct fatigue
cracking in the lower spar chord, which
could result in reduced structural
integrity of the engine strut.

DATES: Comments must be received by
November 24, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
184—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9—
anm-nprmcomment@faa.gov.
Comments sent via fax or the Internet
must contain “Docket No. 2000-NM—
184—AD” in the subject line and need
not be submitted in triplicate.
Comments sent via the Internet as
attached electronic files must be
formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
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98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
Dennis Stremick, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-2776; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM—-184-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-184—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On March 5, 1997, the FAA issued AD
97—06—04, amendment 39-9961 (62 FR
11760, March 13, 1997), applicable to
certain Boeing Model 757-200 series
airplanes, to require inspections to
detect cracking on the free edge of the
tang, if necessary, and of the fastener
holes in the lower spar chord; and
various follow-on actions. That AD also
provides for optional terminating action
for the repetitive inspections. That
action was prompted by a report of
fatigue cracking in the lower spar chord
of two Model 757 series airplanes. The
requirements of that AD are intended to
detect and correct such fatigue cracking,
which could result in reduced structural
integrity of the engine strut.

Related Rulemaking

This proposed AD is related to AD
99-24—07, amendment 39-11431 (64 FR
66370, November 26, 1999), applicable
to certain Boeing Model 757 series
airplanes equipped with Rolls Royce
RB211 engines, that requires
modification of the nacelle strut and
wing structure. In the preamble to AD
97-06—04, the FAA specified that the
actions required by that AD were
considered “interim action” and that
the manufacturer was developing a
modification to positively address the
unsafe condition. The FAA indicated
that it may consider further rulemaking
action once the modification was
developed, approved, and available. The
manufacturer now has developed such a
modification, and the FAA issued AD
99-24-07 to require accomplishment of
that modification.

Actions Since Issuance of Previous Rule

Since the issuance of AD 97-06-04,
the FAA has reviewed and approved
Boeing Service Bulletin 757-54-0031,
Revision 4, dated November 11, 1999,
which describes procedures for
additional bolt hole inspections to
detect further cracking of the fastener
holes that promulgated in a different
direction in the lower spar chord than
the area described in that AD. This
inspection was added due to a report of
a crack in the lower spar chord on a
Model 757 series airplane with fewer
flight cycles than the number of flight
cycles stated in the threshold table of
Boeing Service Bulletin 757-54—0031,
Revision 2, dated December 19, 1996.
Revision 2 was referenced as the
appropriate source of service
information for accomplishment of the
actions required by AD 97-06-04, but
did not include the lower spar chord
area specified in Revision 4.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 97—-06—04 to continue to
require inspections to detect cracking on
the free edge of the tang, if necessary,
and of the fastener holes in the lower
spar chord; and various follow-on
actions. This proposed AD also would
continue to provide an optional
terminating action for the repetitive
inspections. This new action would add
inspections to detect additional cracking
of the fastener holes in the lower spar
chord. This action also adds an optional
terminating modification. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously, except as
discussed below.

Difference Between Service Bulletin
and This AD

Operators should note that, although
the service bulletin referenced in this
AD recommends accomplishment of the
second eddy current inspection within
6,000 flight cycles after accomplishment
of the first inspection, this AD adds a
“grace period” of 60 days due to the
length of time that has passed since the
issuance of that AD. The FAA has been
advised that a significant number of the
affected Model 757 series airplanes have
already accomplished the first
inspection. In developing an
appropriate compliance time for this
action, the FAA considered not only the
degree of urgency associated with
addressing the subject unsafe condition,
but the manufacturer’s recommendation
as to an appropriate compliance time,
parts availability, and the practical
aspect of accomplishing the required
inspection within an interval of time
that parallels the normal scheduled
maintenance for the majority of affected
operators.

In light of this, the FAA has
determined that, for operators that have
already accomplished the first
inspection, a ‘“‘grace period” of 60 days
is necessary to ensure that the affected
airplanes are inspected in a timely
manner and that an acceptable level of
safety is maintained.

Cost Impact

There are approximately 418 Model
757-200 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 151 airplanes of U.S.
registry would be affected by this
proposed AD.

The inspections that are currently
required by AD 97-06—04 take
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approximately 52 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $471,120, or
$3,120 per airplane.

The new inspections that are
proposed in this AD action would take
approximately 4 work hours per
inspection, per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the proposed requirements of
this AD on U.S. operators is estimated
to be $36,240, or $240 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9961 (62 FR
11760, March 13, 1997), and by adding
a new airworthiness directive (AD), to
read as follows:

Boeing: Docket 2000-NM—-184-AD.
Supersedes AD 97—-06—04, Amendment
39-9961.

Applicability: Model 757—-200 series
airplanes having line numbers 1 through 736
inclusive, powered by Rolls Royce engines,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (n) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the lower spar chord, which could result in
reduced structural integrity of the engine
strut, accomplish the following:

Restatement of Requirements of AD 97-06-
04

Repetitive Inspections

(a) Prior to the accumulation of 15,000 total
flight cycles, or within 60 days after March
28, 1997 (the effective date of AD 97—06-04,
amendment 39-9961), whichever occurs
later: Perform an eddy current inspection to
detect cracking on the free edge of the tang,
in accordance with the Accomplishment
Instructions of Boeing Service Bulletin 757—
54—-0031, Revision 2, dated December 19,
1996, or Revision 4, dated November 11,
1999. Repeat this inspection thereafter at
intervals not to exceed 3,000 flight cycles
until the inspection required by paragraph
(d) of this AD is accomplished.

Note 2: The inspection required by
paragraph (a) of this AD need not be
performed on airplanes on which the

inspection required by paragraph (d) of this
AD is performed prior to the compliance time
specified in paragraph (a) of this AD.

Follow-On Actions

(b) If any cracking is found during the
inspection required by paragraph (a) of this
AD, and the cracking is within the limits
specified in Boeing Service Bulletin 757-54—
0031, Revision 2, dated December 19, 1996,
or Revision 4, dated November 11, 1999:
Prior to further flight, remove the midchord
channels, stop-drill the cracking, and install
a repair in accordance with the service
bulletin. No further action is required by
paragraph (a) of this AD.

(c) If any cracking is found, and the
cracking is outside the limits specified in
Boeing Service Bulletin 757-54—0031,
Revision 2, dated December 19, 1996, or
Revision 4, dated November 11, 1999: Prior
to further flight, replace the lower spar chord
with a new or serviceable chord in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA.

Bolt Hole Inspection

(d) Perform an eddy current inspection
(bolt hole inspection) to detect cracking of
the two fastener holes in the lower spar
chord, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 757-54—-0031, Revision 2,
dated December 19, 1996, or Revision 4,
dated November 11, 1999, at the time
specified in paragraph (d)(1) and (d)(2) of this
AD, as applicable. Accomplishment of this
inspection terminates the inspections
required by paragraph (a) of this AD.

(1) For airplanes on which the stiffening
straps have been removed from the midchord
in accordance with Boeing Service Bulletin
757-54—0028 prior to the effective date of
this AD: Accomplish the inspection at the
time specified in Paragraph 1.D.
(“Description”’) of Boeing Service Bulletin
757-54—0031, Revision 2, dated December
19, 1996, or Revision 4, dated November 11,
1999.

(2) For airplanes other than those
identified in paragraph (d)(1) of this AD:
Accomplish the inspection prior to the
accumulation of 18,000 total flight cycles, or
within 60 days after March 28, 1997,
whichever occurs later.

(e) Accomplish either paragraph (e)(1) or
(e)(2) of this AD, as applicable, in accordance
with Boeing Service Bulletin 757-54-0031,
Revision 2, dated December 19, 1996, or
Revision 4, dated November 11, 1999.

(1) If any fastener installed as a result of
an inspection required by paragraph (d) of
this AD has a diameter of %-inch or greater:
Install the repair prior to the accumulation of
the number of flight cycles specified in the
“Subsequent Inspection Interval” column of
the Threshold Table included in Paragraph
1.E. (“Compliance”) of Boeing Service
Bulletin 757-54-0031, Revision 2, dated
December 19, 1996, or Revision 4, dated
November 11, 1999.

(2) If any fastener installed as a result of
an inspection required by paragraph (d) of
this AD has a diameter of less than %s-inch:
Repeat the bolt hole inspection required by
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paragraph (d) of this AD prior to the
accumulation of the number of flight cycles
specified in the “Subsequent Inspection
Interval” column of the Threshold Table
included in Paragraph 1.E. (“Compliance”) of
the service bulletin until the repair specified
in paragraph (h) of this AD is installed.

Optional Terminating Action

(f) Installation of the repair in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 757-54-0031,
Revision 2, dated December 19, 1996, or
Revision 4, dated November 11, 1999,
constitutes terminating action for the
requirements in paragraphs (a) and (d) of this
AD.

New Requirements of This AD

Revised Service Information

(g) Except as provided by paragraphs (c)
and (1)(3) of this AD: As of the effective date
of this new AD, Boeing Service Bulletin 757—
54-0031, Revision 4, dated November 11,
1999, must be used for accomplishment of
the actions required by this AD.

Second Bolt Hole Inspection

(h) Within 6,000 flight cycles after
accomplishment of paragraph (d) of this AD,
or within 60 days after the effective date of
this AD, whichever occurs later: Perform a
second eddy current inspection (bolt hole
inspection) to detect cracking of the two
fastener holes in the lower spar chord, in
accordance with Part IV of the
Accomplishment Instructions of Boeing
Service Bulletin 757-54—-0031, Revision 4,
dated November 11, 1999. If no cracking is
found during the inspection required by this
paragraph, no further action is required by
this paragraph.

Third Bolt Hole Inspection

(i) After accomplishment of the inspection
required by paragraph (h) of this AD, when
the airplane has reached the flight cycle
threshold as defined by the flight cycle
threshold formula on page 9, Paragraph 1.E.
(“Compliance”) of Boeing Service Bulletin
757-54—0031, Revision 4, dated November
11, 1999: Perform a third eddy current
inspection (bolt hole inspection) to detect
cracking of the two fastener holes in the
lower spar chord, in accordance with Part I
of the Accomplishment Instructions of the
service bulletin.

Fourth Bolt Hole Inspection

(j) If, after accomplishment of the
inspection required by paragraph (i) of this
AD, paragraph (m) of this AD has not yet
been accomplished: When the airplane has
reached the flight cycle threshold as defined
by the flight cycle threshold formula on page
9, Paragraph 1.E. (“Compliance”’) of Boeing
Service Bulletin 757-54—-0031, Revision 4,
dated November 11, 1999; perform a fourth
eddy current inspection (bolt hole
inspection) to detect cracking of the two
fastener holes in the lower spar chord, in
accordance with Part II of the
Accomplishment Instructions of the service
bulletin.

Follow-On Actions

(k) If no cracking is found during any
inspection required by paragraph (d), (i), or
(j) of this AD, prior to further flight, increase
the diameter of the holes by the dimensions
specified in the Accomplishment
Instructions of Boeing Service Bulletin 757—
54—-0031, Revision 2, dated December 19,
1996, or Revision 4, dated November 11,
1999, and install new fasteners in accordance
with the service bulletin.

(1) If any cracking is found during any
inspection required by paragraph (d), (h), (i),
or (j) of this AD, prior to further flight,
accomplish paragraph (1)(1), (1)(2), or (1)(3) of
this AD, as applicable, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 757-54—0031, Revision 2,
dated December 19, 1996, or Revision 4,
dated November 11, 1999.

(1) If the cracking can be removed by
increasing the diameter of the hole in
accordance with the service bulletin: Increase
the diameter of the hole by the dimensions
specified in the Accomplishment
Instructions of the service bulletin, and
install new fasteners in accordance with the
service bulletin.

(2) If the cracking cannot be removed by
increasing the diameter of the hole in
accordance with the Accomplishment
Instructions of the service bulletin, but the
cracking is within the limits specified in the
service bulletin: Install the repair in
accordance with the service bulletin. No
further action is required by paragraph (d) of
this AD.

(3) If the cracking is outside the limits
specified in the service bulletin: Replace the
lower spar chord with a new or serviceable
chord in accordance with a method approved
by the Manager, Seattle ACO.

Optional Terminating Modification

(m) Accomplishment of the modification of
the nacelle strut and wing structure as
required by AD 99-24-07, amendment 39—
11431, constitutes terminating action for the
requirements of this AD.

Alternative Methods of Compliance

(n) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(o) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on October
3, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-25969 Filed 10—-6—00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF STATE

Bureau of Consular Affairs

22 CFR Part 51
[Public Notice 3428]

Passport Procedures—Amendment to
Requirements for Executing a
Passport Application on Behalf of a
Minor

AGENCY: Bureau of Consular Affairs,
State.

ACTION: Proposed rule.

SUMMARY: This proposed rule amends
regulations on Passports. The
amendments bring passport regulations
into conformity with current practice
and implement the requirements of
Section 236 of the Admiral James W.
Nance and Meg Donovan Foreign
Relations Authorization Act. That
Section requires that both parents
execute a passport application on behalf
of a minor under age 14 or, if only one
parent executes the application, such
parent must establish his or her
custodial status or the other parent’s
consent. It also provides for exceptions
in exigent circumstances, such as those
involving the health or welfare of the
child, or when the Secretary of State
determines that issuance of a passport is
warranted by special family
circumstances.

DATES: Written comments must be
received no later than November 6,
2000.

ADDRESSES: Written comments should
be addressed to: John Hotchner, Office
of Passport Policy, Planning and
Advisory Services, 2401 E. Street, N.W.,
Room 917, Washington, D.C. 20522—
0907.

FOR FURTHER INFORMATION CONTACT: John
Hotchner, Office of Passport Policy and
Advisory Services, Bureau of Consular
Affairs, Department of State, (202) 663—
2427.

SUPPLEMENTARY INFORMATION: As a
measure to prevent the use of the United
States passport in international child
abduction, Congress enacted Section
236 of the Admiral James W. Nance and
Meg Donovan Foreign Relations
Authorization Act, Pub.L. 106-113. The
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Section affects the passport application
process for minors under the age of 14
by requiring that both parents execute
the passport application on behalf of the
minor; if only one parent executes the
application, that parent must establish
sole authority to execute the application
or the other parent’s consent to the
application. This law will directly affect
the passport applications of about one
million families each year. Although
Section 236 places an additional burden
on the parents of minor children under
the age of 14, the statute clearly reflects
a judgment that its value in reducing
child abduction will be seen to
outweigh the burden of establishing
both parents’ consent to passport
applications for children.

Present Passport Regulations To Assist
in the Prevention of International
Parental Child Abduction

International parental child abduction
is an ever more frequent phenomenon,
reflecting in part the increasing number
of international marriages and the ease
with which persons can travel across
international boundaries. In recent
years, the Department of State, the
Department of Justice, and the Congress
of the United States have given cases of
international parental child abduction
greater attention and have sought new
and more effective mechanisms for
dealing with them. At present, both
criminal and civil remedies can be
invoked to deal with parental
abductions after they occur. Such cases
remain extremely difficult to resolve,
however, and it is clear that preventing
an abduction in the first instance is
preferable.

Under the Department’s existing
regulation, 22 CFR 51.27, a parent may
request that his or her minor child’s
name be placed in the Department’s
passport namecheck clearance system so
that, if an application is received for the
child, the objecting parent will be
notified before issuance. The passport
may be denied if the Department has on
file an order from a court of competent
jurisdiction granting the objecting
parent sole or joint custody or
prohibiting the child’s travel outside the
court’s jurisdiction without the express
permission of the court or of the other
parent. The Department recommends
that parents who have a specific
concern about international child
abduction make use of the existing
program in addition to relying on
Section 236. The public should note
that the provisions of the existing
regulation extend to all minor children
under age 18. This program for children
under age 18 will remain in place when

the new regulations relating to children
under 14 go into effect.

The Department recognizes that
denying passport issuance may not
prevent an abduction. Many U.S. citizen
children acquire a second nationality at
birth through a non-U.S. citizen parent
or by birth outside the United States to
a U.S. citizen parent. The inability to
obtain a U.S. passport, therefore, does
not prevent a child from obtaining and
traveling on a foreign passport. Even an
exit-control system, which the United
States does not have, could not fully
prevent all cases of dual-national
children being wrongfully removed
from the United States by an abducting
parent. Nevertheless, limiting access to
passports for minors may have some
preventative effect. Consistent with this
possibility, the Congress decided that
the Department’s long-standing
passport-denial-to-minors program
should be supplemented by a
requirement that both parents sign a
passport application for a minor child
under age 14 except in situations
specified by statute or regulation. This
regulation implements the new statutory
requirement in a way that the
Department believes meets the
requirements of the statute and
appropriately provides for exceptions.

Notice or Denial of a Passport at the
Request of a Parent

The proposed regulation amends
subsection 51.27(d)(1)(i) to extend it to
instances when court-ordered
limitations on a child’s travel are
brought to the Department’s attention in
the course of a passport application
rather than by an objecting parent. This
change, for example, will preclude a
parent with sole custody, ordinarily
entitled to apply for a child’s passport
under the Act, from obtaining a passport
if the custody order contains a
limitation on the minor’s ability to
travel.

General Requirement for Both Parents
To Consent to a Passport for a Minor
Child

Under current passport regulations,
either parent or the legal guardian,
regardless of citizenship, may execute a
passport application on behalf of a
minor under 13 years of age; minors 13
years of age and over are expected to
execute their own passport applications.
To implement the statutory requirement
that both parents must execute the
passport application on behalf of a child
under the age of 14, the proposed rule
raises the age at which a minor should
execute his or her own application to
14. The proposed rule adds the
requirement that both parents execute a

passport application on behalf of a
minor under the age of 14.

When only one parent is available to
execute the application, that parent
must provide, under penalty of perjury,
documentary evidence demonstrating
that he or she has sole legal custody of
the child or has the written consent of
the other parent to the issuance of the
passport. Documents supporting sole
custody or the authority to obtain a
passport include, but are not limited to:
a birth certificate or other official birth
registration which names only the
applying parent; an adoption decree
naming only the adopting parent; a
court order granting sole custody to the
applying parent if the order does not
limit the minor’s ability to travel; a
court order specifically authorizing
passport issuance, regardless of
custodial arrangements; a declaration of
incompetence of the non-applying
parent by a court of competent
jurisdiction; the non-applying parent’s
death certificate.

A written statement of a parent not
executing the passport application
giving consent to the issuance of the
passport will also be accepted at the
discretion of the adjudicating officer
who will take into account the totality
of the circumstances in deciding
whether to issue the passport.

Individuals Applying In Loco Parentis

The Department has long recognized
that there are instances when it is
impossible for a parent to execute a
passport application on behalf of a
minor. Many children are in the
physical custody of relatives or foster
parents, as well as adoption agencies or
child welfare agencies. In accepting
applications executed on behalf of
minors by individuals in loco parentis,
it has been the Department’s policy to
require that those individuals provide a
notarized statement or affidavit from a
parent authorizing the applying person
to execute the application.

The new regulation will require that
the individual executing the passport
application on behalf of a minor under
age 14 in loco parentis present a
notarized statement from both parents
or from the parent exercising parental
authority. In instances when only one
parent grants in loco parentis, the same
documentary evidence required when
only one parent executes a passport
application on behalf of a minor under
age 14 to demonstrate that person’s sole
authority should accompany the
application.
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Exceptions to the Two Parent Signature
Requirement

The statute provides for two
exceptions to the general requirement:
(1) exigent circumstances involving the
health and welfare of the child; or, (2)
when the Secretary of State determines
that issuance of a passport is warranted
by special family circumstances.

Exigent circumstances are defined as
time-sensitive circumstances when the
inability of the minor to obtain a
passport would jeopardize the health or
welfare of the minor. The requirement
of establishing the second parent’s
consent to issuance of the passport or
formal documentation of the reason for
the absence of the second parent may be
waived in such circumstances.

Examples of exigent circumstances
include, but are not limited to: instances
when the minor must travel to receive
emergency medical treatment; when a
minor’s passport is lost or stolen while
traveling accompanied by only one
parent or traveling unaccompanied with
a school, church or other group; when
the minor needs to travel because of the
serious illness of a person in the minor’s
immediate family, or, when failure to
issue would prevent the child from
returning to the U.S. and there is
insufficient time before travel is
necessary to obtain the normally
required documentation.

Special family circumstances are
defined as circumstances when the
minor’s family situation prevents one or
both of the parents from executing the
passport application. As with the
exigent circumstance exception, the
requirement of establishing the second
parent’s consent or formal
documentation of the reason for the
absence of the second parent is waived.
Examples of special family
circumstances include, but are not
limited to, instances when the second
parent is unable to apply for the
passport in person or to provide a
statement authorizing the application
and issuance of the passport because he
or she has abandoned the family or is
unavailable due to serious health
problems. Individuals claiming a special
family circumstance will be required to
provide a statement, under penalty of
perjury, explaining the special family
circumstance.

Decisions to apply this exception will
be made by the Deputy Assistant
Secretary for Passport Services or a
senior passport adjudicator within the
United States, or by the Deputy
Assistant Secretary for Overseas
Citizens Services or a consular officer if
abroad.

Special Considerations for Passport
Applications Executed Overseas

While the great majority of passports
are issued within the United States, a
significant number are issued annually
to U.S. citizens living and traveling
overseas. We anticipate that parents
overseas generally will comply fully
with the requirements of the law in
much the same manner as parents
applying within the United States.
Nonetheless, in proposing these
regulations, the Department has sought
to take into account, and provide for,
certain differing circumstances that
pertain in much greater measure to the
issuance of U.S. passports overseas. For
example, exigent circumstances would
include instances when a delay in
departure would pose a grave danger for
the minor abroad. Civil unrest, natural
disaster, war, or invasion may make
imperative the urgent travel or
evacuation of U.S. citizens, particularly
minors, from such regions. In less
dramatic fashion, exigent circumstances
could encompass a situation when, for
example, a child traveling with a school
group loses his or her passport and
would need a replacement to remain
with the group in its ongoing travel.
Despite the lack of time to procure
documents or statements relating to
parental consent, it is essential that a
passport be issued quickly in both cases,
and as the exigent circumstances
exception in subsection (b) permits, to
protect the health and welfare of the
minor.

Circumstances overseas can differ in
another respect. Specifically, the U.S.
consular officer may have access to post
registration records that relate to family
situations. Particularly in smaller
countries, an officer may have personal
knowledge of a family situation, e.g.,
that the child is in the care of an
individual in loco parentis or the fact
that a parent is widowed, which would
be relevant in a situation when
documentary evidence was not available
or could not be obtained in a timely
fashion. Accordingly, the proposed rule
will give the Department flexibility to
utilize such information in this and
other instances, consistent with the
consular officer’s exercise of good
judgment, as allowed by the statute’s
reference to special family
circumstances.

Provisions To Harmonize Other Parts of
the Regulations With the Two-Parent
Requirement

Section 51.1 is amended to provide a
definition of “passport application”.
Section 51.21 is amended to incorporate
the two-parent signature requirement to

passport renewals by minors under the
age of 14 and to provide for compliance
with the two-parent signature
requirement in mail-in applications
abroad. Section 51.27 is amended to
raise the age after which a minor should
execute his or her own passport
application from 13 to 14. Sections
51.40 and 51.41 are amended to bring
them into conformity with current
passport practice regarding individuals
included in the passport and to comply
with the requirements of the Act. Since
1981, U.S. passports have been issued to
document only the bearer: they do not
include any other person. The
regulation is amended to reflect that
change. Section 51.41 is also amended
to require applicants under the age of
14, whether applying for their first
passport or for a renewal, to present
evidence of parentage in addition to
evidence of nationality. This will assist
in the adjudication not only of the
citizenship of the minor under age 14,
but in the determination of the parent(s)
entitled to obtain a passport on the
minor’s behalf. The document should
include the name, date and place of
birth of the child and the name(s) of the
parent(s).

Regulatory Flexibility Act; Paperwork
Reduction Act; Federalism Assessment;
E.O. 12988

These proposed changes to the
regulations are not expected to have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act, 5 U.S.C. 605(b). They
impose certain information collection
requirements under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
Chapter 35. These rules have no
federalism implications warranting the
preparation of a Federalism Assessment
in accordance with E.O. 12988. These
rules are exempt from review under E.O.
12988 but have been reviewed and
found consistent with its objectives.

List of Subjects in 22 CFR Part 51

Administrative practice and
procedure, Passports and visas,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, 22 CFR Part 51 is
amended as follows:

PART 51—PASSPORTS

1. The authority citation for part 51 is
revised to read as follows:
Authority: 22 U.S.C. 211a; 22 U.S.C. 2651a,

2671(d)(3), 2714 and 3926; 31 U.S.C. 9701;
E.O. 11295, 3 CFR, 1966-1970 Comp., p 570;
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sec. 236, Pub. L.106—113, 113 Stat. 1937—422;
18 U.S.C 1621(a)(2).

In §51.1, redesignate paragraphs (g)
and (h) as paragraphs (h) and (i),
respectively, and add a new paragraph

(g) to read as follows:

§51.1 Definitions.

* * * * *

(g) Passport Application means the
passport application form for a United
States passport, filled in, subscribed and
executed as prescribed by the Secretary
pursuant to 22 U.S.C. 213, and all
documents, photos and statements
submitted with the form or thereafter in
support of the application. The
information provided in the passport
application and supporting
submissions, whether provided
contemporaneously with the application
form or at any time thereafter, is subject
to the penalties of perjury under all

applicable criminal statutes.
* * * * *

3. Revise §51.21(d)(4)(ii) to read as
follows:

§51.21 Execution of passport application.
* * * * *

(d) E

(4) * * *

(ii) Mail applications abroad on behalf
of minors under the age of 14 comply

must with the requirements of §51.27.
* * * * *

4.In §51.27, revise paragraph (b) and
paragraph (d)(1)(i) introductory text to
read as follows:

§51.27 Minors.

* * * * *

(b) Execution of the application for
minors.

(1) Minors 14 years of age and above.
A minor aged 14 and above is required
to execute an application on his or her
own behalf unless in the judgment of
the person before whom the application
is executed it is not desirable for the
minor to execute his or her own
application. In such a case, it must be
executed on behalf of the minor aged 14
and above by a parent or guardian of the
minor or by a person in loco parentis.

(2) Minors under the age of 14.

(i) Both parents or each of the child’s
legal guardians, if any, must execute the
application on behalf of a minor under
age 14, under penalty of perjury, and
provide documentary evidence
demonstrating that they are the parents
or guardian, except as specifically
provided in this section.

(ii) A passport application may be
executed on behalf of the minor under
age 14 by just one parent or legal

guardian if such person provides, under
penalty of perjury—

(A) Documentary evidence that such
person has sole custody of the child; or
(B) A written statement of consent

from the non-applying parent or
guardian, if applicable, to the issuance
of the passport.

(iii) An individual may apply in loco
parentis on behalf of a minor under age
14 by submitting a notarized written
statement or an affidavit from both
parents specifically authorizing the
application. If only one parent provides
the written statement or affidavit,
documentary evidence that such parent
has sole custody of the child must be
presented.

(iv) Documentary evidence in support
of an application executed on behalf of
a minor under age 14 by one parent or
person in loco parentis under
paragraphs (b)(2)(ii) and (iii) of this
section may include, but is not limited
to, the following:

(A) A birth certificate providing the
minor’s name, date and place of birth
and the name of the sole parent;

(B) A Consular Report of Birth Abroad
of a Citizen of the United

States of America (FS—240) or a
Certification of Report of Birth of a
United States Citizen (DS—1350)
providing the minor’s name, date and
place of birth and the name of the sole
parent;

(C) An adoption decree showing only
one adopting parent;

(D) An order of a court of competent
jurisdiction granting sole custody to the
applying parent or legal guardian and
containing no travel restrictions
inconsistent with issuance of the
passport;

(E) A judicial declaration of
incompetence of the non-applying
parent;

(F) An order of a court of competent
jurisdiction specifically permitting the
applying parent’s or guardian’s travel
with the child; or

(G) A death certificate for the non-
applying parent,

(v) In instances when a parent
submits a custody decree invoking the
provisions of paragraph (d)(1) of this
section, the judicial limitations on the
minor’s ability to travel contained in the
custody decree will be given effect.

(vi) The requirements of paragraphs
(b)(2)(), (ii) and (iii) of this section may
be waived in cases of exigent or special
family circumstances, as determined by
a Department official designated under
paragraph (b)(2)(vi)(D) of this section.

(A) Exigent circumstances are defined
as time sensitive circumstances when
the inability of the minor to obtain a
passport would jeopardize the health

and safety, or welfare of the minor or
would result in the child being
separated from the traveling unit.

(B) Special family circumstances are
circumstances when the minor’s family
situation makes it impossible for one or
both of the parents to execute the
passport application.

(C) Any person applying for a
passport for a child under age 14 under
this paragraph must submit with the
application a written statement
subscribed under penalty of perjury
describing the exigent or special family
circumstances to be taken into
consideration in applying an exception.

(D) Determinations under this
paragraph may be made by a senior
passport adjudicator or the Deputy
Assistant Secretary for Passport Services
for an application filed within the
United States. A consular officer or the
Deputy Assistant Secretary for Overseas
Citizens Services may make the
determination for applications filed
abroad.

(vii) Nothing contained in this section
shall prohibit any Department official
adjudicating a passport application on
behalf of a minor from requiring an
applicant to submit other documentary
evidence deemed necessary to establish
the applying adult’s entitlement to
obtain a passport on behalf of a minor
under the age of 14 in accordance with

the provisions of this section.
* * * * *

(d) * ok %

(1)(i) When there is a dispute
concerning the custody of a minor
under age 18, a passport may be denied
if the Department has on file, or is
provided in the course of a passport
application executed on behalf of a
minor, a copy of a court order granted
by a court of competent jurisdiction in
the United States or abroad which:

* * * * *

5. Revise §51.40 to read as follows:

§51.40 Burden of proof.

The applicant has the burden of
proving that he or she is a national of
the United States.

6. Revise §51.41 to read as follows:

§51.41 Documentary evidence.

(a) Every application shall be
accompanied by evidence of the U.S.
nationality of the applicant.

(b) Minors under the age of 14,
whether applying for a passport for the
first time or for a renewal, must provide
documentary evidence of U.S.
nationality showing the minor’s name,
date and place of birth, and the names
of the parent or parents.
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Dated: September 27, 2000.
George C. Lannon,

Acting Assistant Secretary for Consular
Affairs, U.S. Department of State.

[FR Doc. 00-25782 Filed 10-6—00; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-105235-99]
RIN 1545-AX28

Exclusion of Gain From Sale or
Exchange of a Principal Residence

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
exclusion of gain from the sale or
exchange of a taxpayer’s principal
residence. These proposed regulations
reflect changes to the law made by the
Taxpayer Relief Act of 1997, as
amended by the Internal Revenue
Service Restructuring and Reform Act of
1998. These proposed regulations
generally affect taxpayers who sell or
exchange their principal residences.

DATES: Written or electronically
generated comments must be received
by January 8, 2001. Requests to speak
(with outlines of oral comments) to be
discussed at the public hearing
scheduled for January 23, 2001 at 10
a.m., must be submitted by January 3,
2001.

ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-105235-99), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered between the hours of 8 a.m.
and 5 p.m. to: CC:M&SP:RU (REG—
105235-99), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Ave., NW., Washington, DC.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the “Tax Regs” option on
the IRS Home Page, or by submitting
comments directly to the IRS internet
site at http://www.irs.gov/tax_regs/
regslist.html. The public hearing will be
held in the IRS Auditorium, Seventh
Floor, Internal Revenue Service
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Sara P.

Shepherd, (202) 622—4910; concerning
submissions of comments, the hearing,
and/or to be placed on the building
access list to attend the hearing, contact
Treena Garrett, (202) 622—7180 (not toll-
free numbers).

SUPPLEMENTARY INFORMATION:

Background

1. Section 121

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under
section 121 of the Internal Revenue
Code relating to the exclusion of gain
from the sale or exchange of a taxpayer’s
principal residence. These proposed
regulations reflect changes to the law
made by the Taxpayer Relief Act of
1997, Public Law 105-34 (111 Stat. 788
(TRA 1997)), as amended by the Internal
Revenue Service Restructuring and
Reform Act of 1998, Public Law 105—
206 (112 Stat. 805 (RRA 1998)).

Prior to the repeal by TRA 1997,
section 1034 provided that gain from the
sale or exchange of a principal residence
(old residence) was recognized only to
the extent that the taxpayer’s adjusted
sales price of the old residence
exceeded the taxpayer’s cost of
purchasing a new residence within the
replacement period (generally 2 years
before or after the date of sale).

Prior to amendment by TRA 1997,
former section 121 provided that a
taxpayer could make a one-time election
to exclude up to $125,000 of gain from
the sale or exchange of property. To
qualify for the exclusion, the taxpayer
must have: (1) Been age 55 or older on
the date of the sale or exchange; and (2)
owned and used the property as the
taxpayer’s principal residence for at
least 3 years during the 5-year period
ending on the date of the sale or
exchange.

TRA 1997 amended section 121 and
repealed section 1034 for sales and
exchanges of principal residences after
May 6, 1997 (except, at the election of
the taxpayer, to a sale or exchange: (1)
Made on or before August 5, 1997; (2)
made pursuant to a binding contract in
effect on August 5, 1997; or (3) that
would qualify under section 1034 by
reason of a new residence acquired on
or before August 5, 1997 or pursuant to
a binding contract in effect on August 5,
1997). Under section 121 as amended, a
taxpayer generally excludes up to
$250,000 ($500,000 for certain joint
returns) of gain realized on the sale or
exchange of property if the property was
owned and used as the taxpayer’s
principal residence for at least 2 years
during the 5-year period ending on the
date of the sale or exchange. The

Exclusion

exclusion applies regardless of the age
of the taxpayer, and the full exclusion
can be used only once every 2 years. A
taxpayer who fails to meet these
requirements by reason of a change in
place of employment, health, or, to the
extent provided in regulations,
unforeseen circumstances may be
entitled to a reduced exclusion.

RRA 1998 amended TRA 1997 to
clarify that the reduced exclusion
amount under section 121(c) is a portion
of the maximum limitation amount
($250,000 or $500,000 for certain joint
returns), not a portion of the realized
gain. See H.R. Rep. No. 356, 105th
Cong., 1st Sess. 17 (1997); S. Rep. No.
174, 105th Cong., 2d Sess. 150 (1998).
In addition, the amendments provided
that for married taxpayers filing jointly
but failing to meet the ownership, use,
or timing requirements of section
121(b)(2)(A), the maximum limitation
amount will be the sum of each spouse’s
limitation amount determined on a
separate basis as if they had not been
married. S. Rep. No. 174, 105th Cong.,
2d Sess. 151 (1998); H.R. Conf. Rep. No.
599, 105th Cong., 2d Sess. 337 (1998).
Lastly, the amendments clarified that a
taxpayer may elect to apply prior law
under section 1034 or former section
121 to a sale or exchange occurring on
as well as before the date of enactment,
August 5, 1997. H.R. Rep. No. 356,
105th Cong., 1st Sess. 18 (1997); S. Rep.
No. 174, 105th Cong., 2d Sess. 151
(1998).

2. Section 121 Exclusion in
Individuals’ Title 11 Cases

This document also contains
proposed amendments to the Income
Taxation Regulations (26 CFR part 1)
under section 1398 of the Internal
Revenue Code. Under the authority
provided in section 1398(g)(8), the
regulations add the section 121
exclusion to the list of tax attributes of
the debtor that the bankruptcy estate of
an individual in a chapter 7 or 11
bankruptcy case under title 11 of the
United States Code succeeds to and
takes into account in computing the
taxable income of the estate. Although
these regulations are proposed to be
applicable on or after the date they are
published as final regulations in the
Federal Register, in view of the IRS’s
acquiescence in the case of Internal
Revenue Service v. Waldschmidt (In re
Bradley), AOD CC-1999-009 (August
30, 1999), and Chief Counsel Notice
(35)000-162 (August 10, 1999), the IRS
will not challenge the position taken
prior to the effective date of these
regulations that a bankruptcy estate may
use the section 121 exclusion if the
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debtor would otherwise satisfy the
section 121 requirements.

Explanation of Provisions
1. Section 121 Exclusion

Section 1.121-1(b) of the proposed
regulations addresses the definition of
principal residence. This section
provides that whether or not property is
the taxpayer’s principal residence, and
whether or not property is used by the
taxpayer as the taxpayer’s principal
residence (in the case of a taxpayer
using more than one property as a
residence), depends upon all the facts
and circumstances. If a taxpayer
alternates between two properties, using
each as a residence for successive
periods of time, the property that the
taxpayer uses a majority of the time
during the year will ordinarily be
considered the taxpayer’s principal
residence.

Section 1.121-1(c) of the proposed
regulations addresses the use
requirement under section 121(a). This
section provides that, in order for a
taxpayer to satisfy the use requirement
under section 121(a), the taxpayer must
occupy the residence (except for short
temporary absences) for at least 2 years
during the 5-year period ending on the
date of the sale or exchange. See H.R.
Rep. No. 148, 105th Cong., 1st Sess. at
348 (1997); S. Rep. No. 33, 105th Cong.,
1st Sess. at 37 (1997); H.R. Conf. Rep.
No. 220, 105th Cong., 1st Sess. at 386
(1997).

Section 1.121-1(d) provides that the
section 121 exclusion does not apply to
so much of the gain from the sale or
exchange of property as does not exceed
the portion of the depreciation
adjustments (as defined in section
1250(b)(3)) attributable to periods after
May 6, 1997, in respect of the property.

Section 1.121-1(e) of the proposed
regulations provides that if a taxpayer
satisfies the use requirement only with
respect to a portion of the property sold
or exchanged, section 121 will apply
only to the gain from the sale or
exchange allocable to that portion.
Thus, if the residence was used partially
for residential purposes and partially for
business purposes, only that part of the
gain allocable to the residential portion
is excludable under section 121.
Furthermore, the section 121 exclusion
does not apply to the extent that
depreciation attributable to periods after
May 6, 1997, exceeds gain allocable to
the business-use portion of the property.

Under section 121(c), a reduced
exclusion is available for a taxpayer
who sells or exchanges property used as
the taxpayer’s principal residence but
fails to satisfy the ownership and use

requirements described in section 121(a)
or the 2-year limitation described in
section 121(b)(3). Section 1.121-3(a)(1)
of the proposed regulations provides
that the reduced exclusion applies only
if the sale or exchange is necessitated by
a change in place of employment,
health, or, to the extent provided in
forms, instructions, or other appropriate
guidance including regulations and
letter rulings, unforeseen circumstances.
The IRS and the Treasury Department
request written comments regarding
what should qualify as an unforeseen
circumstance for purposes of
determining whether a taxpayer is
eligible to claim the reduced exclusion
available under section 121(c).

Under section 121(d)(8), a taxpayer
must make an election to have the
section 121 exclusion apply to a sale or
exchange of a remainder interest in the
taxpayer’s principal residence. Section
1.121-4(f)(3) provides that the taxpayer
makes the election by filing a return for
the taxable year of the sale or exchange
that does not include the gain from the
sale or exchange of the remainder
interest in the taxpayer’s gross income.

Under section 121(f), a taxpayer must
make an election to have the section 121
exclusion not apply to a sale or
exchange of the taxpayer’s principal
residence. Section 1.121-4(h) provides
that the taxpayer makes the election by
filing a return for the taxable year of the
sale or exchange that includes the gain
from the sale or exchange of the
residence in the taxpayer’s gross
income.

2. Section 121 Exclusion in
Individuals’ Title 11 Cases

Section 1.1398-3 of the proposed
regulations provides that the bankruptcy
estate of an individual in a chapter 7 or
11 bankruptcy case under title 11 of the
United States Code succeeds to and
takes into account the debtor’s section
121 exclusion if the taxpayer satisfies
the requirements of section 121.

3. Proposed Effective Date

These regulations are proposed to be
applicable for sales or exchanges that
occur on or after the date they are
published as final regulations in the
Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these

regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
electronic or written comments (a
signed original and eight (8) copies of
written comments) that are submitted
timely (in the manner described in the
ADDRESSES caption) to the IRS. The IRS
and Treasury request comments on the
clarity of the proposed rules and how
they may be made easier to understand.
All comments will be available for
public inspection and copying.

A public hearing has been scheduled
for January 23, 2001, beginning at 10
a.m. in the IRS Auditorium, Seventh
Floor, Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC. Due to building security
procedures, visitors must enter at the
10th Street entrance, located between
Constitution and Pennsylvania
Avenues, NW. In addition, all visitors
must present photo identification to
enter the building. Because of access
restrictions, visitors will not be
admitted beyond the immediate
entrance area more than 15 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of the
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written comments and an
outline of the topics to be discussed and
the time to be devoted to each topic
(signed original and eight (8) copies) by
January 3, 2001. A period of 10 minutes
will be allotted to each person making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal author of these
regulations is Sara P. Shepherd, Office
of Assistant Chief Counsel (Income Tax
and Accounting). However, other
personnel from the IRS and the Treasury
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Department participated in the
development of the regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805. * * * Section
1.1398-3 also issued under 26 U.S.C. 1398(g).

Par. 2. Sections 1.121-1, 1.121-2,
1.121-3 and 1.121-4 are revised to read
as follows:

§1.121-1 Exclusion of gain from sale or
exchange of a principal residence.

(a) In general. Section 121 provides
that, under certain circumstances, gross
income does not include gain realized
on the sale or exchange of property that
was owned and used by a taxpayer as
the taxpayer’s principal residence.
Subject to the other provisions of
section 121, a taxpayer will exclude
gain only if, during the 5-year period
ending on the date of the sale or
exchange, the taxpayer owned and used
the property as the taxpayer’s principal
residence for periods aggregating 2 years
or more.

(b) Principal residence. Whether or
not property is used by the taxpayer as
the taxpayer’s residence, and whether or
not property is used by the taxpayer as
the taxpayer’s principal residence (in
the case of a taxpayer using more than
one property as a residence), depends
upon all the facts and circumstances. If
a taxpayer alternates between two
properties, using each as a residence for
successive periods of time, the property
that the taxpayer uses a majority of the
time during the year will ordinarily be
considered the taxpayer’s principal
residence. A property used by the
taxpayer as the taxpayer’s principal
residence may include a houseboat, a
house trailer, or stock held by a tenant-
stockholder in a cooperative housing
corporation (as those terms are defined
in section 216(b)(1) and (2)), if the
dwelling that the taxpayer is entitled to
occupy as a stockholder is used by the
taxpayer as the taxpayer’s principal
residence. Property used by the taxpayer
as the taxpayer’s principal residence
does not include personal property, that
is not a fixture under local law.

(c) Ownership and use requirements.
The requirements of ownership and use

for periods aggregating 2 years or more
may be satisfied by establishing
ownership and use for 24 full months or
for 730 days (365 x 2). The requirements
of ownership and use may be satisfied
during nonconcurrent periods if both
the ownership and use tests are met
during the 5-year period ending on the
date of the sale or exchange. In
establishing whether a taxpayer has
satisfied the 2-year use requirement,
occupancy of the residence is required.
However, short temporary absences,
such as for vacation or other seasonal
absence (although accompanied with
rental of the residence), are counted as
periods of use.

(d) Depreciation taken after May 6,
1997. The section 121 exclusion does
not apply to so much of the gain from
the sale or exchange of property as does
not exceed the portion of the
depreciation adjustments (as defined in
section 1250(b)(3)) attributable to
periods after May 6, 1997, in respect of
the property.

(e) Property used in part as a
principal residence. If a taxpayer
satisfies the use requirement only with
respect to a portion of the property sold
or exchanged, section 121 will apply
only to the gain from the sale or
exchange allocable to that portion.
Thus, if the residence was used partially
for residential purposes and partially for
business purposes, only that part of the
gain allocable to the residential portion
is excludable under section 121.
Furthermore, the section 121 exclusion
does not apply to the extent that
depreciation attributable to periods after
May 6, 1997, exceeds gain allocable to
the business-use portion of the property.
See Example 8 in paragraph (f) of this
section.

(f) Examples. The provisions of
paragraphs (a) through (e) of this section
are illustrated by the following
examples:

Example 1. Taxpayer A has owned and
used his house as his principal residence
since 1986. On January 1, 1998, A moves to
another state. A leases his house from that
date until April 18, 2000, when he sells it.
A is eligible for the section 121 exclusion
because he has owned and used the house as
his principal residence for at least 2 years out
of the 5 years preceding the sale.

Example 2. Taxpayer B owned and used a
house as her principal residence from 1986
to the end of 1997. On January 1, 1998, B
moved to another state and ceases to use the
house. B’s move was not necessitated by a
change in place of employment, health, or
unforeseen circumstances. B’s son moved
into the house in March 1999 and used the
residence until it was sold on July 1, 2001.
Taxpayer B may not exclude gain from the
sale under section 121 because she did not
use the property as her principal residence

for at least 2 years out of the 5 years
preceding the sale.

Example 3. Taxpayer C lived in a
townhouse that he rented from 1993 through
1997. On January 1, 1998, he purchased this
townhouse. On February 1, 1998, C moved
into his daughter’s home. On March 1, 2000,
while still living in his daughter’s home, C
sold his townhouse. The section 121
exclusion will apply to gain from the sale
because C owned the townhouse for at least
2 years out of the 5 years preceding the sale
(from January 1, 1998 until March 1, 2000)
and he used the townhouse as his principal
residence for at least 2 years during the 5-
year period preceding the sale (from March
1, 1995 until February 1, 1998).

Example 4. Taxpayer D, a college
professor, purchased and moved into a house
on May 1, 1997. He used the house as his
principal residence continuously until
September 1, 1998, when he went abroad for
a 1-year sabbatical leave. On October 1, 1999,
1 month after returning from the leave, D
sold the house. Because his leave is not
considered to be a short temporary absence
for purposes of section 121 (see paragraph (c)
of this section), the period of the leave may
not be included in determining whether D
used the house for periods aggregating 2
years during the 5-year period ending on the
date of the sale. Consequently, D is not
entitled to exclude gain under section 121
because he did not use the residence for the
requisite period.

Example 5. Taxpayer E purchased a house
on February 1, 1998, that he used as his
principal residence. During 1998 and 1999, E
left his residence for a 2-month summer
vacation. E sold the house on March 1, 2000.
Although, in the 5-year period preceding the
date of sale, the total time E used his
residence is less than 2 years (21 months),
the section 121 exclusion will apply to gain
from the sale of the residence because the 2-
month vacations are short temporary
absences and are counted as periods of use
in determining whether E used the residence
for the requisite period.

Example 6. On July 1, 1999, Taxpayer F
moves into a house that he owns and had
rented to tenants since July 1, 1997. F took
depreciation deductions totaling $14,000 for
the period that he rented the property. After
using the residence as his principal residence
for 2 full years, F sells the property on
August 1, 2001. F’s gain realized from the
sale is $40,000. F had no capital losses for
2001. Only $26,000 ($40,000 gain realized—
$14,000 depreciation deductions) may be
excluded under section 121. The $14,000 of
gain recognized by F is unrecaptured section
1250 gain within the meaning of section 1(h).

Example 7. Taxpayer G, an attorney, uses
a portion of her principal residence as a law
office for a period in excess of 3 years out
of the 5 years preceding the sale of the
property. Because G did not use the law
office portion of the property as her
residence, the section 121 exclusion does not
apply to the gain from the sale that is
allocable to the law office portion of the
property.

Example 8. Taxpayer H buys a house in
1998. For 5 years, H uses a portion of the
property as his principal residence and a
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portion of the property for business purposes.
H claims depreciation deductions of $20,000
for the business use of the property. H sells
the property in 2003, realizing a gain of
$50,000. H had no other section 1231 or
capital gains or losses for 2003. H determines
that $15,000 of the gain is allocable to the
business-use portion of the property and that
$35,000 of the gain is allocable to the portion
of the property used as his residence. H must
recognize $15,000 of the gain allocable to the
business-use portion of the property. This
$15,000 of gain is unrecaptured section 1250
gain within the meaning of section 1(h). In
addition, the section 121 exclusion does not
apply to the extent that H’s post-May 6, 1997
depreciation ($20,000) exceeds the gain
allocable to the business-use portion of the
property ($15,000). Therefore, H may exclude
$30,000 of the gain from the sale of the
property. The remaining $5,000 of gain is
recognized by H as unrecaptured section
1250 gain within the meaning of section 1(h).

Example 9. Taxpayer ] buys a house in
1998. For 5 years, ] uses a portion of the
property as her principal residence and a
portion of the property for business purposes.
J claims depreciation deductions of $10,000
for the business use of the property. J sells
the property in 2003, realizing a gain of
$50,000. ] had no other section 1231 or
capital gains or losses for 2003. J determines
that $15,000 of the gain is allocable to the
business-use portion of the property and that
$35,000 of the gain is allocable to the portion
of the property used as her residence. ] must
recognize the $15,000 of gain allocable to the
business-use portion of the property ($10,000
of which is unrecaptured section 1250 gain
within the meaning of section 1(h), and
$5,000 of which adjusted net capital gain). J
may exclude $35,000 of the gain from the
sale of the property.

Example 10. Taxpayer K owns two
residences, one in New York and one in
Florida. From 1999 through 2003, K lives in
the New York residence for 7 months and the
Florida residence for 5 months. Thus, K used
the New York residence a majority of the
time in each year from 1999 through 2003.
Therefore, in the absence of facts and
circumstances indicating otherwise, the New
York residence is K’s principal residence,
and only the New York residence would be
eligible for the 121 exclusion if it were sold
at the end of 2003.

Example 11. Taxpayer L owns two
residences, one in Virginia and one in Maine.
During 1999 and 2000, L lives in the Virginia
residence. During 2001 and 2002, L lives in
the Maine residence. During 2003, L lives in
the Virginia residence. L’s principal
residence during 1999, 2000, and 2003 is the
Virginia residence. L’s principal residence
during 2001 and 2002 is the Maine residence.
Either residence would be eligible for the 121
exclusion if it were sold during 2003.

(g) Effective date. This section and
§§1.121-2 through 1.121—4 are
applicable for sales and exchanges that
occur on or after the date these
regulations are published as final
regulations in the Federal Register.

§1.121-2 Limitations.

(a) Dollar limitations. A taxpayer may
exclude from gross income up to
$250,000 of gain from the sale or
exchange of the taxpayer’s principal
residence. If taxpayers jointly own a
principal residence but file separate
returns, each taxpayer will exclude from
gross income up to $250,000 of gain that
is attributable to each taxpayer’s interest
in the property, if the requirements of
section 121 have otherwise been met.

(b) Special rules for joint returns—(1)
In general. A husband and wife who
make a joint return for the year of the
sale or exchange may exclude up to
$500,000 of gain if—

(i) Either spouse meets the 2-year
ownership requirements of

§1.121-1(a);

(ii) Both spouses meet the 2-year use
requirements of § 1.121-1(a); and

(iii) Neither spouse excluded gain
from a prior sale or exchange of
property under section 121 within the
last 2 years (as determined under
paragraph (c) of this section).

(2) Other joint returns. For taxpayers
filing jointly, if the spouses fail to meet
the requirements of paragraph (b)(1) of
this section, the maximum limitation
amount to be claimed by the couple will
be the sum of each spouse’s limitation
amount determined on a separate basis
as if they had not been married.

For this purpose, each spouse will be
treated as owning the property during
the period that either spouse owned the
property.

(3) Examples. The provisions of this
paragraph (b) are illustrated by the
following examples:

Example 1. Married taxpayers H and W sell
their residence and the gain realized from the
sale is $256,000. A and B meet the
requirements of section 121 and file a joint
return for the year of the sale. The entire
amount of gain from the sale of their
principal residence is excluded from gross
income because the gain realized from the
sale does not exceed the limitation amount
of $500,000 available to taxpayers filing a
joint return.

Example 2. During 1999, married taxpayers
H and W each sell a residence that each had
separately owned and used as a principal
residence before their marriage. Each spouse
meets the ownership and use tests for his or
her respective residence. Neither spouse
meets the use requirement for the other
spouse’s residence. H and W file a joint
return for the year of the sales. The gain
realized from the sale of H’s residence is
$200,000. The gain realized from the sale of
W’s residence is $300,000. Because the
ownership and use requirements are met for
each residence by each respective spouse, H
and W are eligible to exclude up to $250,000
of gain from the sale of each of their
residences. However, W may not use H’s
unused exclusion to exclude gain in excess

of her exclusion amount. Therefore, H and W
must recognize $50,000 of the gain realized
on the sale of W’s residence.

Example 3. Married taxpayers H and W sell
their residence and file a joint return for the
year of the sale. Section 1.121-3 (relating to
the reduced exclusion) does not apply to the
sale of their residence. W, but not H, satisfies
the requirements of section 121. They are
eligible to exclude up to $250,000 of the gain
from the sale of the residence because that is
the sum of each spouse’s dollar limitation
amount determined on a separate basis as if
they had not been married ($0 for H,
$250,000 for W).

Example 4. Married taxpayers H and W
have owned and used their principal
residence since 1998. On February 16, 2001,
H dies. On September 21, 2001, W sells the
residence and realizes a gain of $350,000.
Pursuant to section 6013(a)(3), W and H’s
executor make a joint return for 2001. All
$350,000 may be excluded.

Example 5. Assume the same facts as
Example 4 except that W does not sell the
residence until January 15, 2002. Because
W’s filing status for the taxable year of the
sale is single, the special rules for joint
returns under paragraph (b) of this section do
not apply and W may exclude only $250,000
of the gain.

(c) Application of section 121 to only
1 sale or exchange every 2 years—(1) In
general. Except as otherwise provided
in § 1.121-3 (relating to the reduced
exclusion), a taxpayer may not exclude
from gross income gain from the sale or
exchange of a principal residence if,
during the 2-year period ending on the
date of the sale or exchange, the
taxpayer sold or exchanged other
property for which gain was excluded
under section 121. For purposes of this
paragraph (c)(1), any sale or exchange
before May 7, 1997 is disregarded.

(2) Example. The following example
illustrates the rules of this paragraph (c):

Example. Taxpayer A owned a townhouse
that he used as his principal residence for
two full years, 1998 and 1999. A then bought
a house in 2000 that he owned and used as
his principal residence. A sells the
townhouse in 2002 and excludes gain
realized on its sale under section 121. A sells
the house in the next year, 2003. Section
1.121-3 (relating to the reduced exclusion)
does not apply to the sale of the house.
Although A meets the 2-year ownership and
use requirements of section 121, A is not
eligible to exclude gain from the sale of the
house because A excluded gain within the
last 2 years under section 121 from the sale
of the townhouse.

§1.121-3 Reduced exclusion.

(a) Reduced exclusion for taxpayers
failing to meet certain requirements; in
general. A reduced exclusion is
available for a taxpayer who sells or
exchanges property used as the
taxpayer’s principal residence but fails
to satisfy the ownership and use
requirements described in § 1.121-1(a)
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or the 2-year limitation described in
§1.121-2(c). This reduced exclusion
applies only if the sale or exchange is
necessitated by a change in place of
employment, health, or, to the extent
provided in forms, instructions, or other
appropriate guidance including
regulations and letter rulings,
unforeseen circumstances. The reduced
exclusion is computed by multiplying
the maximum dollar limitation of
$250,000 ($500,000 for certain joint
filers) by a fraction. The numerator of
the fraction is the shortest of the period
of time that the taxpayer owned the
property as the taxpayer’s principal
residence during the 5-year period
ending on the date of the sale or
exchange; the period of time that the
taxpayer used the property during the 5-
year period ending on the date of the
sale or exchange; or the period of time
between the date of a prior sale or
exchange of property for which the
taxpayer excluded gain under section
121 and the date of the current sale or
exchange. The numerator of the fraction
may be expressed in days or months.
The denominator of the fraction is 730
days or 24 months (depending on the
measure of time used in the numerator).

(b) Examples. The following examples
illustrate the rules of this section:

Example 1. Taxpayer A purchases a house
that she uses as her principal residence.
Twelve months after the purchase, A sells the
house due to a change in place of her
employment. A has not excluded gain under
section 121 on a prior sale or exchange of
property within the last 2 years. A is eligible
to exclude up to $125,000 of the gain from
the sale of her house (2244 x $250,000).

Example 2. (i) Taxpayer H owned a house
that he used as his principal residence since
1996. On January 15, 1999, H and W marry
and W begins to use H’s house as her
principal residence. On January 15, 2000, H
sells the house due to a change in H’s and
W’s place of employment. Neither H nor W
has excluded gain under section 121 on a
prior sale or exchange of property within the
last 2 years.

(ii) Because H and W have not both used
the house as their principal residence for at
least 2 years during the 5-year period
preceding its sale, the maximum dollar
limitation amount that may be claimed by H
and W will not be $500,000, but the sum of
each spouse’s limitation amount determined
on a separate basis as if they had not been
married. (See §1.121-2(b)(2).)

(iii) H is eligible to exclude up to $250,000
of gain because he meets the requirements of
section 121. W is not eligible to exclude the
maximum dollar limitation amount. Instead,
W is eligible to claim a reduced exclusion.
Because the sale of the house is due to a
change in place of employment, W is eligible
to exclude up to $125,000 of the gain (365/
730 x $250,000). Therefore, H and W are
eligible to exclude up to $375,000 of gain

($250,000 * $125,000) from the sale of the
house.

§1.121-4 Special rules.

(a) Property of deceased spouse—(1)
In general. For purposes of satisfying
the ownership and use requirements of
section 121, a taxpayer is treated as
owning and using property as the
taxpayer’s principal residence during
any period that the taxpayer’s deceased
spouse owned and used the property as
a principal residence before death if—

(i) The taxpayer’s spouse is deceased
on the date of the sale or exchange of
the property; and

(ii) The taxpayer has not remarried at
the time of the sale or exchange of the
property.

(2) Example. The provisions of this
paragraph (a) are illustrated by the
following example:

Example. Taxpayer H has owned and used
a house as his principal residence since
January 1, 1987. H and W marry on January
1, 1999 and from that date they use H’s house
as their principal residence. H dies on
January 15, 2000, and W inherits the property
and continues to use the property as her
principal residence. W sells the property on
August 31, 2000, at which time she has not
remarried. Although W has owned and used
the house for less than 2 years, W will be
considered to have satisfied the ownership
and use requirements of section 121 because
W’s period of ownership and use includes
the period that H owned and used the
property before death.

(b) Property owned by spouse or
former spouse—(1) Property transferred
to individual from spouse or former
spouse. If a taxpayer obtains property
from a spouse or former spouse in a
transaction described in section 1041(a),
the period that the taxpayer owns the
property will include the period that the
spouse or former spouse owned the
property.

(2) Property used by spouse or former
spouse. A taxpayer is treated as using
property as the taxpayer’s principal
residence for any period that the
taxpayer has an ownership interest in
the property and the taxpayer’s spouse
or former spouse is granted use of the
property under a divorce or separation
instrument (as defined in section
71(b)(2)), provided that the spouse or
former spouse uses the property as a
principal residence.

(c) Tenant-stockholder in cooperative
housing corporation. A taxpayer who
holds stock as a tenant-stockholder in a
cooperative housing corporation (as
those terms are defined in section
216(b)(1) and (2)) may be eligible to
exclude gain under section 121 on the
sale or exchange of the stock. In
determining whether the taxpayer meets
the requirements of section 121, the

ownership requirements are applied to
the holding of the stock and the use
requirements are applied to the house or
apartment that the taxpayer was entitled
to occupy by reason of the taxpayer’s
stock ownership.

(d) Involuntary conversions—(1) In
general. For purposes of section 121, the
destruction, theft, seizure, requisition,
or condemnation of property is treated
as a sale of the property.

(2) Application of section 1033. In
applying section 1033 (relating to
involuntary conversions), the amount
realized from the sale or exchange of
property used as the taxpayer’s
principal residence is treated as being
the amount determined without regard
to section 121, reduced by the amount
of gain excluded from the taxpayer’s
gross income under section 121.

(3) Property acquired after
involuntary conversion. If the basis of
the property acquired as a result of an
involuntary conversion is determined
(in whole or in part) under section
1033(b) (relating to the basis of property
acquired through involuntary
conversion), then for purposes of
satisfying the requirements of section
121, the taxpayer will be treated as
owning and using the acquired property
as the taxpayer’s principal residence
during any period of time that the
taxpayer owned and used the converted
property as the taxpayer’s principal
residence.

(4) Example. The provisions of this
paragraph (d) are illustrated by the
following example:

Example. (i) On February 18, 1999, fire
destroys Taxpayer A’s house that had an
adjusted basis of $80,000. A had owned and
used this property as her principal residence
for 20 years prior to its destruction. A’s
insurance company paid A $400,000 for the
house. Thus, A realized a gain of $320,000
($400,000 — $80,000). On August 27, 1999,
A purchases a new house at a cost of
$100,000.

(ii) Because the destruction of the house is
treated as a sale for purposes of section 121,
A will exclude $250,000 of the realized gain
from A’s gross income. For purposes of
section 1033, the amount realized is then
treated as being $150,000
($400,000 — $250,000) and the gain realized is
$70,000 ($150,000 amount realized — $80,000
basis). A elects under section 1033 to
recognize only $50,000 of the gain ($150,000
amount realized — $100,000 cost of new
house). The remaining $20,000 of gain is
deferred and A’s basis in the new house is
$80,000 ($100,000 cost —$20,000 gain not
recognized).

(iii) A will be treated as owning and using
the new house as A’s principal residence
during the 20-year period that A owned and
used the destroyed house.
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(e) Determination of use during
periods of out-of-residence care. If a
taxpayer has become physically or
mentally incapable of self-care and the
taxpayer sells or exchanges property
that the taxpayer owned and used as the
taxpayer’s principal residence for a
period aggregating at least 1 year during
the 5-year period preceding the sale or
exchange, the taxpayer is treated as
using the property as the taxpayer’s
principal residence for any period of
time during the 5-year period in which
the taxpayer owns the property and
resides in any facility (including a
nursing home) licensed by a State or
political subdivision to care for an
individual in the taxpayer’s condition.

(f) Sales of remainder interests—(1) In
general. A taxpayer may elect to have
the section 121 exclusion apply to gain
from the sale or exchange of a remainder
interest in the taxpayer’s principal
residence.

(2) Limitations—(i) Sale or exchange
of any other interest. If a taxpayer elects
to exclude gain from the sale or
exchange of a remainder interest in the
taxpayer’s principal residence, the
section 121 exclusion will not apply to
a sale or exchange of any other interest
in the residence that is sold or
exchanged separately.

(ii) Sales to related parties. Paragraph
(f)(1) of this section will not apply to a
sale or exchange by any person who
bears a relationship to the taxpayer
which is described in section 267(b) or
707(b).

(3) Election. The taxpayer makes the
election under this paragraph (f) by
filing a return for the taxable year of the
sale or exchange that does not include
the gain from the sale or exchange of the
remainder interest in the taxpayer’s
gross income.

(g) No exclusion for expatriates. The
section 121 exclusion will not apply to
any sale or exchange by an individual
if the treatment provided by section
877(a)(1) (relating to the treatment of
expatriates) applies to the individual.

(h) Election to have section not apply.
A taxpayer may elect to have the section
121 exclusion not apply to a sale or
exchange of property. The taxpayer
makes the election by filing a return for
the taxable year of the sale or exchange
that includes the gain from the sale or
exchange of the taxpayer’s principal
residence in the taxpayer’s gross
income.

(i) Residences acquired in rollovers
under section 1034. If a taxpayer
acquires property (section 121 property)
in a transaction that qualifies under
section 1034 for the nonrecognition of
gain realized on the sale or exchange of
another property (section 1034 property)

and later sells or exchanges the section
121 property, in determining the period
of the taxpayer’s ownership and use of
the sold or exchanged section 121
property, the taxpayer may include the
periods that the taxpayer owned and
used the section 1034 property as the
taxpayer’s principal residence (and each
prior residence taken into account
under section 1223(7) in determining
the holding period of the 1034
property).

§1.121-5 [Removed]

Par. 3. Section 1.121-5 is removed.
Par. 4. Section 1.1398-3 is added to
read as follows:

§1.1398-3 Treatment of section 121
exclusion in individuals’ title 11 cases.

(a) Scope. This section applies to
cases under chapter 7 or chapter 11 of
title 11 of the United States Code, but
only if the debtor is an individual.

(b) Definition and rules of general
application. For purposes of this
section, section 121 exclusion means
the exclusion of gain from the sale or
exchange of a debtor’s principal
residence available under section 121.

(c) Estate succeeds to exclusion upon
commencement of case. The bankruptcy
estate succeeds to and takes into
account the section 121 exclusion with
respect to the property transferred into
the estate.

(d) Effective date. This section is
applicable for sales or exchanges that
occur on or after the date these
regulations are published as final
regulations in the Federal Register.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 00-25482 Filed 10-6-00; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[VA 4053; FRL-6883-5]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;

Approval of VOC and NOx RACT
Determinations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Commonwealth of
Virginia’s State Implementation Plan
(SIP) which would establish reasonably
available control technology (RACT)
requirements for 16 major sources of

volatile organic compound (VOC) and/
or nitrogen oxide (NOx)emissions.
DATES: Written comments must be
received on or before November 9, 2000.
ADDRESSES: Written comments may be
mailed to Makeba Morris, Chief, Permits
and Technical Assessment Branch,
Mailcode 3AP11, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103 and
at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT: Ray
Chalmers, at (215) 814-2061, or by e-
mail at chalmers.ray@epa.gov. Please
note that while questions and requests
for the Technical Support Document
(TSD) prepared in support of this
rulemaking may be submitted via e-
mail, any comments on the proposed
action must be submitted, in writing, to
the Region III address as indicated
above.

SUPPLEMENTARY INFORMATION:

I. Background Information Regarding
RACT Requirements

Pursuant to sections 182 and 184 of
the Clean Air Act (CAA), States are
required to implement RACT for major
sources of volatile organic compounds
(VOCs) and/or nitrogen oxides (NOx)
emissions which are: (1) Located in
those areas which have not attained the
National Ambient Air Quality Standard
for ozone (ozone nonattainment areas)
which are designated in 40 CFR part 81
as having moderate or above
nonattainment problems; or (2) located
in the ozone transport region (OTR),
which was established by section 184 of
the CAA. A source is defined as major
if its VOC and/or NOx emissions exceed
specified levels, defined in sections 182
and 184 of the CAA, which vary
depending upon the ozone air quality
designation of the area where the source
is located, and on whether or not the
source is located in the OTR.

Pursuant to the CAA’s requirements,
the Commonwealth of Virginia (the
Commonwealth) submitted revisions to
its SIP consisting of regulations
pertaining to RACT requirements for
major NOx and VOC sources located in
ozone nonattainment areas and in its
portion of the OTR. The
Commonwealth’s regulation pertaining
to RACT requirements for major NOx
sources, for which EPA granted
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conditional limited approval on April
28,1999 (64 FR 22789), provides that
sources with steam generating units,
process heaters, or gas turbines either
accept specified RACT limits for these
units or request case-by-case RACT
determinations for them. The regulation
also provides that sources with other
types of emission units must obtain
case-by-case RACT determinations for
those units.

The Commonwealth’s regulation
pertaining to RACT requirements for
major VOC sources, which EPA
approved on March 12, 1997 (62 FR
11332), provides that subject sources
obtain case-by-case RACT
determinations.

When EPA granted conditional
limited approval of the
Commonwealth’s RACT regulation
applying to major NOx sources, EPA
established the condition that the
Commonwealth was required to submit
its case-by-case RACT determinations

for NOx sources to EPA for
incorporation into the Commonwealth’s
SIP.

II. Description of the Commonwealth’s
RACT SIP Submittals

The Commonwealth established case-
by-case RACT requirements for sources
which had requested RACT
determinations pursuant to the
provisions of the Commonwealth’s
RACT regulations. This proposed
rulemaking action pertains to the
Commonwealth’s request that EPA
revise the Commonwealth’s SIP to
include the Commonwealth’s case-by-
case RACT SIP submittals for 16
sources. The Commonwealth’s
submittals consist of operating permits
and/or consent agreements which
contain the RACT requirements for each
source, as well as supporting
documentation.

The 16 sources for which the
Commonwealth submitted case-by-case

RACT determinations, their types and
locations, the pollutants they emit for
which RACT requirements are
established, and the dates of the
Commonwealth’s RACT SIP submittals
for them are listed in the table found in
Section III below, entitled, ‘“Proposed
RACT SIP Revision Approvals.” The
emission limitations and other RACT
requirements for each of these sources
are discussed in the TSD prepared by
EPA in support of this proposed action.
The TSD is included in the
administrative record for this
rulemaking action, and is available
upon request from the EPA Region III
office listed in the ADDRESSES section of
this document.

IIL. Proposed RACT SIP Revision
Approvals

EPA is proposing to approve the
Commonwealth of Virginia’s RACT SIP
revisions for the sources listed in the
table, below:

VIRGINIA—VOC AND NOx RACT DETERMINATIONS FOR INDIVIDUAL SOURCES

Source County Date of submittal Source type M%gﬁi‘;ﬂ?e
Cellofoam North America, Inc.—Falmouth | Stafford .................... 9/22/98 .....ccvvrin Polystyrene Insulation Pro- NOx
Plant. duction Plant.
CNG Transmission Corp.—Leesburg Com- | Loudoun ................... 5/23/00 .....ccoevveenee. Natural Gas Compressor NOx and VOC
pressor Station. Station.
Columbia Gas Transmission Corporation— | Loudoun ................... 5/24/00 .......cccocueee. Natural Gas Compressor
Loudoun County Compressor Station. Station.
District of Columbia’s Department of Correc- | Fairfax ...........cccoceene 4/20/00 .....cocvveeenn. Prison ..., NOx and VOC
tions— Lorton Prison.
Michigan Cogeneration Systems, Inc.—Fair- | Fairfax ...........cccoceeu. 5/12/00 .....ccceveurenne Landfill Gas Fired Electric NOx and VOC
fax County 1-95 Landfill Facility. Power Generation.
Metropolitan Washington Airports Author- | Arlington ................... 5/22/00 ......cccoveenee. AIrPOrt .ooeeiiiciceee NOx
ity—Ronald Reagan Washington National
Airport.
Nomen M. Cole, Jr., Pollution Control Plant | Fairfax ............c..c..... 4127100 .......coceueeee Wastewater Treatment Plant | NOx
with Sewage Sludge In-
cinerators.
Ogden Martin Systems of Alexandria/Arling- | Arlington ................... 9/14/98 .....ccvvvinn Municipal Waste Combus- NOx
ton, Inc. tion Plant.
Ogden Martin Systems of Fairfax, Inc .......... Fairfax .......cccceveveeenne 8/31/98 ...cooveieen Municipal Waste Combus- NOx
tion Plant.
US Department of Defense—Pentagon Res- | Arlington ................... 5/19/00 ......ccevueenen. Pentagon Office Building .... | NOx
ervation.
Potomac Electric Power Company—Poto- | Alexandria ................ 9/3/98 (NOx) .......... Electric Power Plant ............ NOx and VOC
mac River Generating Station. 5/9/00 (VOC) ..........
United States Marine Corps.—Quantico | Prince William and 5/25/00 ....cccevveenne Marine Corps Base ............. NOx
Base. Stafford.
Transcontinental Gas Pipe Line Corpora- | Prince William Coun- | 5/5/97 .........cccc...... Natural Gas Compressor NOx
tion—Compressor Station # 185. ty. Station.
U.S. Army Garrison—Fort Belvoir ................ Fairfax .....cccceevienns 5/17/00 .....ccceevnrenen. Fort Belvoir Army Base ....... NOx
Virginia Power—Possum Point Plant ........... Prince William Coun- | 8/31/00 (NOx) ........ Electric Power Plant ............ NOx and VOC
ty. 4/2/96 (VOC) .........
Washington Gas Light Company——Spring- | Fairfax ..........cccccee.... 5/20/98 .....cceeieene Natural Gas Fired Cogen- NOx
field Operations Center. eration Plant.

IV. General Information Pertaining to
SIP Submittals From the
Commonwealth

In 1995, Virginia adopted legislation
that provides, subject to certain

conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative

burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
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certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations.

Virginia’s Voluntary Environmental
Assessment Privilege Law, Va. Code
Section 10.1-1198, provides a privilege
that protects from disclosure documents
and information about the content of
those documents that are the product of
a voluntary environmental assessment.
The Privilege Law does not extend to
documents or information: (1) That are
generated or developed before the
commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1997, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Section 10.1-1198,
precludes granting a privilege to
documents and information ‘“‘required
by law,” including documents and
information “required by federal law to
maintain program delegation,
authorization or approval,” since
Virginia must “‘enforce federally
authorized environmental programs in a
manner that is no less stringent than
their federal counterparts. * * *” The
opinion concludes that “[r]egarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Section 10.1-1199, provides that “[t]o
the extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1997
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting

such immunity would not be consistent
with federal law, which is one of the
criteria for immunity.” Therefore, EPA
has determined that Virginia’s Privilege
and Immunity statutes will not preclude
the Commonwealth from enforcing its
program consistent with the federal
requirements.

In any event, because EPA has also
determined that a state audit privilege
and immunity law can affect only state
enforcement and cannot have any
impact on federal enforcement
authorities, EPA may at any time invoke
its authority under the Clean Air Act,
including, for example, sections 113,
167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
Clean Air Act is likewise unaffected by
this, or any, state audit privilege or
immunity law.

V. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. This proposed action merely
approves state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Because this rule proposes to approve
pre-existing requirements under state
law and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this proposed rule
also does not significantly or uniquely
affect the communities of tribal
governments, as specified by Executive
Order 13084 (63 FR 27655, May 10,
1998).

This proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power

and responsibilities established in the
Clean Air Act. This proposed rule also
is not subject to Executive Order 13045
(62 FR 19885, April 23, 1997), because
it is not economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this proposed rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct.

EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of the rule in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings’ issued under the
executive order.

This proposed rule pertaining to
RACT SIP revisions for 16 sources in
Virginia does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 29, 2000.
Bradley M. Campbell,
Regional Administrator, Region III.
[FR Doc. 00-25931 Filed 10-6—-00; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MT-001-0024, MT-001-0025, MT-001-
0026; FRL-6883-6]

Clean Air Act Approval and
Promulgation of Air Quality
Implementation Plan; Montana; East
Helena Lead State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
partially approve and partially
disapprove the East Helena Lead (Pb)
State Implementation Plan (SIP)
revisions submitted by the Governor of
Montana on August 16, 1995, July 2,
1996, and October 20, 1998. The EPA is
proposing to grant a simultaneous
partial approval and partial disapproval
of these SIP revisions because, while
they strengthen the SIP, they also do not
fully meet the Act provisions regarding
plan requirements for nonattainment
areas. The intended effect of this action
is to make federally enforceable those
provisions that EPA is proposing to
partially approve, and to not make
federally enforceable those provisions
that EPA is proposing to partially
disapprove. The EPA is taking this
action under sections 110, 179, and 301
of the Clean Air Act (Act).

DATES: Written comments must be
received by November 9, 2000.

ADDRESSES: Written comments may be
mailed to Richard R. Long, Director, Air
and Radiation Program, Mailcode 8P-
AR, Environmental Protection Agency,
Region VIII, 999 18th Street, Suite 300,
Denver, Colorado, 80202. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours at the Air and
Radiation Program, Environmental
Protection Agency, Region VIII, 999
18th Street, Suite 300, Denver,
Colorado, 80202—2466. Copies of the
State documents relevant to this action
are available for public inspection at the
Air and Waste Management Bureau,
Montana Department of Environmental
Quality, 1520 E. 6th Avenue, Helena,
Montana, 59620—-0901.

FOR FURTHER INFORMATION CONTACT:
Kerri Fiedler, EPA Region VIII, (303)
312—6493 or Laurie Ostrand, EPA,
Region VIII, (303) 312—6437.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we”, “our”, or ‘““us” is used, we mean
EPA.

Table of Contents

I. Background
II. Criteria for Approval
III. Evaluation of the State’s Submittals
A. Why is EPA Proposing to Partially
Approve the State of Montana’s Plan?
1. August 16, 1995 SIP Revision
2. July 2, 1996 SIP Revision
3. October 20, 1998 SIP Revision
B. Why is EPA Proposing to Partially
Disapprove the State of Montana’s Plan?
C. What Happens When EPA Partially
Approves and Partially Disapproves the
State of Montana’s Plan?
D. Emission Inventory
1. ASARCO
2. East Helena Area
3. American Chemet
E. Reasonably Available Control Measures
(RACM)/Reasonably Available Control
Technology (RACT)
F. Emission Limit Requirements
G. Enforceability
H. Reasonable Further Progress (RFP)
I. Contingency Measures
J. Attainment of the Pb NAAQS
IV. Request for Public Comment
V. Administrative Requirements
A. Executive Order 12866
B. Executive Order 13045
C. Executive Order 13084
D. Executive Order 13132
E. Regulatory Flexibility
F. Unfunded Mandates

I. Background

On October 5, 1978, we promulgated
primary and secondary National
Ambient Air Quality Standards
(NAAQS) for Pb and its compounds,
measured as elemental Pb (40 CFR
50.12). The primary and secondary
standards were set at 1.5 micrograms
per cubic meter (ug/m3), maximum
arithmetic mean, averaged over a
calendar quarter. On July 9, 1984, we
approved a revision to the Montana SIP
which set forth a Pb control strategy to
provide for attainment and maintenance
of the Pb NAAQS in East Helena. In
response to continuing violations of the
Pb NAAQS following implementation of
the July 9, 1984 SIP, on October 1, 1988,
we sent a letter to the Governor of
Montana, providing notification that the
Pb SIP for East Helena was inadequate
to attain and maintain the Pb NAAQS.
We published this notification on
December 2, 1988 in 53 FR 48642.
Pursuant to the new authority in the
1990 amendments to the Act, on
November 6, 1991, we designated the
East Helena area as a nonattainment
area for Pb. This designation was
effective on January 6, 1992 and
required the State to submit a Part D SIP
by July 6, 1993. The SIP must provide
for attainment of the Pb NAAQS as
expeditiously as practicable, but no later
than January 6, 1997.

The Montana Department of
Environmental Quality (MDEQ)

developed the Pb SIP for East Helena in
consultation with the ASARCO primary
Pb smelter, the major Pb source in East
Helena, and American Chemet, a paint
pigment plant. The State’s efforts have
been coordinated with us to ensure
compliance with SIP requirements. On
August 16, 1995, the Governor of
Montana submitted the first Pb SIP
revision. This submittal consists of (1) a
Montana Board of Environmental
Review (MBER) approved order which
adopted the stipulation between MDEQ
and ASARCQO, as well as controlled
emissions on some of the streets of East
Helena, and (2) a MBER approved order
which adopted the stipulation between
MDEQ and American Chemet. On July
2, 1996, the Governor of Montana
submitted the second Pb SIP revision.
This submittal consists of MBER orders
and stipulations, between MDEQ and
ASARCO, approved on April 12, 1996
and June 21, 1996. The Governor of
Montana submitted the third Pb SIP
revision on October 20, 1998 which
included an August 28, 1998 board
order adopting the stipulation between
MDEQ and ASARCO. The third Pb SIP
revision, dated October 20, 1998, was
submitted to make the SIP consistent
with permit conditions in Montana Air
Quality Permits #2557—-08, dated
January 3, 1997, and #2557—-09, dated
April 6, 1998. On April 28, 2000, MDEQ
submitted a formatting revision to the
SIP correcting a typographical error in
the footnotes of the SIP.

II. Criteria for Approval

These Pb SIP revisions were reviewed
using the criteria established by the Act.
The requirements for all SIPs are
contained in section 110(a)(2) of the
Act. Section 172(c) of the Act specifies
the provisions applicable to areas
designated as nonattainment for any of
the NAAQS. Further guidance and
criteria are set forth in the ““State
Implementation Plans for Lead
Nonattainment Areas; Addendum to the
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990” (58 FR
67748).

II1. Evaluation of the State’s Submittal

Our Technical Support Document
(TSD) for this action discusses our
criteria for deciding whether to approve
or disapprove the East Helena Pb SIP
and whether or not the State of
Montana’s submittals satisfy those
criteria. The TSD also discusses most of
the issues we raised on various drafts
and final submittals of the East Helena
Pb SIP revisions and how the State of
Montana addressed these issues. See the
TSD for a more detailed review of the
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Pb SIP and how it satisfies the Act’s
requirements.

A. Why Is EPA Proposing To Partially
Approve the State of Montana’s Plan?

We are proposing to partially approve
the East Helena Pb SIP revisions,
submitted by the Governor of Montana
on August 16, 1995, July 2, 1996, and
October 20, 1998. Except for those
provisions that we are proposing to
partially disapprove, we believe the
submitted plans satisfy the Act’s
requirements for Pb nonattainment
areas.

1. August 16, 1995 SIP Revision

On August 16, 1995, the Governor of
Montana submitted the first Pb SIP
revision. This submittal consists of (1) a
MBER approved order which adopted
the stipulation between MDEQ and
ASARCO to limit Pb emissions from
ASARCQO’s Pb smelting operations as
well as controlled emissions on some of
the streets of East Helena, and (2) a
MBER approved order which adopted
the stipulation between MDEQ and
American Chemet to limit Pb emissions
from the #1 Copper Furnace Baghouse
Stack.

2. July 2, 1996 SIP Revision

On July 2, 1996, the Governor of
Montana submitted the second Pb SIP
revision. This submittal contains a
series of orders approved by the MBER
adopting stipulations between MDEQ
and ASARCO. An April 12, 1996 board
order and stipulation allows ASARCO
operational flexibility, while still
assuring attainment and maintenance of
the NAAQS for Pb in the East Helena
area. A June 21, 1996 board order and
stipulation revises ASARCO’s method
for handling furnace Pb based on safety
and engineering concerns.

On March 24, 1998, we sent MDEQ
comments on this Pb SIP revision asking
for clarification on emission limits and
inventory, air modeling, ambient data,
department discretion, and other
general issues. Based on the November
16, 1999 response from MDEQ, we have
determined the SIP revision is
acceptable, except for the department
discretion issues and enforceability
concerns with two test methods. We are
proposing to grant a partial disapproval
due to the department discretion issues
and enforceability concerns with two
test methods in the East Helena Pb SIP.

3. October 20, 1998 SIP Revision

On October 20, 1998, the Governor of
Montana submitted the third Pb SIP
revision which included a June 12, 1998
board order adopting the stipulation
between MDEQ and ASARCO. These

modifications allow ASARCO to change
the emission control and ventilation
system for a specific operation. These
changes to the emission control system
will not result in any changes in
emission limitations at the ASARCO
facility. On April 28, 2000, MDEQ
submitted a formatting revision to the
SIP correcting a typographical error in
the footnotes of the SIP.

On September 9, 1998, the MDEQ
responded to our comments on the draft
version of this Pb SIP revision. We were
concerned the proposed changes
contravened our stack height rules, and
questioned ASARCO’s possible use of
dispersion techniques, such as changes
in volumetric flow rate and final
exhaust gas plume rise. The MDEQ
adequately documented its basis for
concluding that the proposed changes
do not constitute prohibited dispersion
techniques and assured us that the
proposed changes comply with the stack
height rules. We have concluded, based
on the information MDEQ provided,
that these revisions result in a negligible
change in volumetric flow rate and final
exhaust gas plume rise, and result in no
change in the operation of specific
equipment or other parameters that
might affect the exhaust gas stream.
Therefore, we agree that the changes at
ASARCO do not contravene section 123
of the Act or our stack height rules.

Section 110(k) of the Act addresses
our actions on submissions of SIP
revisions. The Act also requires States to
observe certain procedures in
developing SIP revisions. Section
110(a)(2) of the Act requires that each
SIP revision be adopted after reasonable
notice and public hearing. We have
evaluated the State’s submissions and
determined that the necessary
procedures were followed.

B. Why Is EPA Proposing To Partially
Disapprove The State of Montana’s
Plan?

We are proposing to partially
disapprove this SIP revision, because it
does not fully meet the Act provisions
regarding plan submissions and
requirements for nonattainment areas.
The current version of East Helena’s Pb
SIP does not conform to the requirement
of section 110(a)(2) of the Act that SIP
limits must be enforecable nor to the
requirement of section 110(i) that the
SIP can only be modified through the
SIP revision process. In our March 24,
1998 letter to MDEQ, we raised
concerns about places in the stipulation
where MDEQ has the discretion to
modify existing provisions, or add
future documents or compliance
monitoring methods to the Pb SIP. The
stipulations were not clear whether any

of these changes would be submitted as
SIP revisions or by any other process for
us to review and approve. We indicated
in places where the stipulation allowed
MDEQ to exercise discretion, the words
“and EPA” must be added. The State
did not revise the SIP to address our
concern and in its November 16, 1999
response, MDEQ indicated that the
department discretion issues would be
addressed at a later date. We are
proposing to partially disapprove the
SIP because of the provisions which
allow department discretion and two
provisions which contain enforceability
issues related to the test method.

C. What Happens When EPA Partially
Approves and Partially Disapproves the
State of Montana’s Plan?

By partially approving the SIP, we are
making those portions of the State’s
submittal federally enforceable (and
enforceable by citizens under the Act).
These portions of the SIP that we
partially disapprove are not made
federally enforceable. We believe that
the proposed partial approval of the East
Helena Pb SIP, except for those
provisions that we are proposing to
partially disapprove, satisfy the Act’s
criteria for Pb nonattainment SIPs. Even
though we are proposing to partially
disapprove portions of the SIP, the State
is not required to revise the SIP to fully
meet the Act’s Pb nonattainment
requirements. Therefore, because the
State is not required to complete any
further SIP revisions as a result of the
partial disapproval, sanctions and
Federal Implementation Plan clocks
(FIP) under sections 179(a) and 110(c),
repsectively, will not be started if we
finalize our proposal to partially
disapprove the East Helena Pb SIP.

D. Emission Inventory

Section 172(c)(3) of the Act requires
that nonattainment plan provisions
include a comprehensive, accurate,
current inventory of actual emissions
from all sources of relevant pollutants in
the nonattainment area. The MDEQ
identified three major sources of Pb in
the East Helena area: the ASARCO
Smelter complex; re-entrained dust from
the roads of East Helena; and the
American Chemet copper oxide
manufacturing facility.

1. ASARCO

The North American Weather
Consultants (NAWC) conducted a
detailed Pb emission inventory of the
ASARCO smelter facility in the summer
and fall of 1990. The NAWC developed
a complete testing protocol describing
test locations and actual test methods.
The final emission inventory is located
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in the “ASARCO East Helena Primary
Lead Smelter Task 5 Summary Report
Volumes 1-5,” NAWC, May 1992. We
reviewed the testing protocol and
emissions inventory in detail and
provided numerous comments to the
State. The State and ASARCO
responded to most of our comments. We
believe the report provides, for the most
part, a complete and accurate Pb
emission inventory of the entire facility
for use in dispersion modeling studies.

2. East Helena Area

The MDEQ conducted a base year Pb
emission inventory of the town of East
Helena. The final report is entitled “East
Helena Lead Emission Inventory”” and
dated February 1992. This effort focused
mainly on the Pb emissions from re-
entrained road dust but also included
Pb emission estimates from automobile
exhaust, wind erosion of barren ground,
and agricultural tillage. The base year
selected for this study ran from July 1,
1990 through June 30, 1991. Results of
the study show that re-entrained road
dust accounts for 93.6% of the total
annual Pb emissions, while automobile
tailpipe emissions contribute 3.8%. The
remaining 2.6% of the total Pb
emissions comes from parking lots,
unpaved roads, wind erosion, and
agricultural sources.?

3. American Chemet

The MDEQ conducted an emissions
inventory of the American Chemet
facility between July 1, 1990 and June
30, 1991. The MDEQ used historical
testing data, along with a log of actual
hours of operation, and material
processed, to estimate Pb emissions
during the study period. The MDEQ
inventoried a total of 16 point sources,
including scrubber and baghouse
exhausts, during the study period. A
supplemental report prepared by the
Department, entitled “American Chemet
Corporation 1990 Emission Inventory,”
contains complete details of the

1In responding to our March 24, 1998 letter,
MDEQ could not find documentation of the
methods utilized to calculate the East Helena area
values in the attainment demonstration. The MDEQ
recalculated the post-control emissions (attainment
demonstration) for the paved roads and parking lots
in East Helena. In the recalculation, MDEQ found
that the sector-specific emission rates are less than
the corresponding values used in the attainment
demonstration, except for sector #49. Although
sector #49 emission rates are now calculated to be
higher (20 percent higher by one method, one
percent higher by another method) than those used
in the attainment demonstration, MDEQ does not
believe they are so much higher that the attainment
demonstration is invalid. We believe that the
recalculated values are acceptable and that any
future modeling for East Helena should rely on the
recalculated emission inventory for the East Helena
paved roads and parking lots.

emission inventory for American
Chemet.

Results of the emission inventory
showed that only one point source, the
#1 Copper Furnace Baghouse Stack
(previously referred to as the
pyrometallurgical process baghouse
stack), had Pb emissions significant
enough to be considered in the Pb SIP
revision for East Helena. None of the
other sources at this facility were
considered further in the Pb SIP. We
support the emission inventories
prepared for the sources in the Pb
nonattainment area because they appear
to be accurate and MDEQ has addressed
our previously identified concerns.

E. Reasonably Available Control
Measures (RACM)/Reasonably Available
Control Technology (RACT)

Section 172(c)(1) of the Act mandates
that SIPs provide for the
implementation of RACM as
expeditiously as practicable, including
RACT. Our Addendum to the General
Preamble for the implementation of
Title I of the Act defines RACT for Pb
as a control technology which is
necessary to achieve the NAAQS (58 FR
67750, December 22, 1993). The same
document provides that RACM for Pb
should be determined by evaluating the
available control measures for
reasonableness, considering their
technological feasibility, and the cost of
control in the area to which the SIP
applies. In determining what is
reasonably available (for RACM), our
guidance indicates that areas should
evaluate all the measures contained in
Appendix 1 to the Lead Addendum to
the General Preamble, and provide a
reasoned justification for rejection of
any available control measure. Based on
our comparison of the available control
measures (identified in Appendix 1) and
those incorporated into this Pb SIP, we
find that, for the most part, ASARCO is
implementing most of the available
measures. Therefore, we believe the
State has demonstrated that the control
measures applied to ASARCO,
American Chemet, and the streets of
East Helena are reasonable and will
maintain the Pb NAAQS.

F. Emission Limit Requirements

The control strategy for the Pb SIP
requires ASARCO to enclose various
buildings or areas, install baghouses,
develop a new technology for handling
furnace Pb, capture fugitive emissions,
build dust conveying and handling
systems, and eliminate some emission
sources. In addition, there are emission
limitations on various emission points,
process weight limitations, time-of-day
restrictions and wind speed limitations

on material handling, minimum
ventilation requirements on building
ventilation systems, and property access
restrictions. There is also a five percent
visible emission limitation on the paved
and unpaved roads and areas within the
ASARCO facility, and a requirement to
treat the unpaved areas and sweep the
paved areas to reduce fugitive Pb
emissions.

The MDEQ has offered American
Chemet two options as part of the
control strategy. If American Chemet
chooses not to build a new stack, it is
subject to a more stringent emission
limit on its existing stack. If it chooses
to build a higher stack, it has a less
stringent emission limit on the new
stack. Regardless of the option chosen,
modeling has shown that the area will
continue to attain the Pb NAAQS.
Finally, American Chemet will also
adopt a limit on the Pb content of its
plant feed material.

With respect to the East Helena road
dust, MDEQ requires ASARCO to
sample road dust on paved public
streets and roads, and maintain the
streets so that they meet the quarterly
average Pb loading limits.

G. Enforceability

All measures and other elements in
this Pb SIP revision must be enforceable
by the State and us (see sections
172(c)(6), 110(a)(2)(A), and 57 FR
13556). The ASARCO and American
Chemet stipulations explicitly provide
for applicability of the regulations,
compliance dates, compliance periods,
recordkeeping requirements, test
methods, and malfunction provisions.
In our judgement, these provisions are
sufficiently clear and prescriptive to
meet reasonable standards of
enforceability, with two exceptions. The
current version of East Helena’s Pb SIP
does not conform to requirements of the
Act nor our policy with respect to
department discretion and
enforceability. In our March 24, 1998
letter to MDEQ), we raised concerns
about places in the stipulation where
MDEQ has the discretion to modify
existing provisions or add future
documents or compliance monitoring
methods to the Pb SIP. The stipulations
were not clear whether any of these
changes would be submitted as SIP
revisions or by any other process for us
to review and approve. We indicated in
places where the stipulation allowed
MDEQ to exercise discretion, the words
“and EPA” must be added. The
provisions containing department
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discretion are discussed in Table 1

below:

TABLE 1.—DEPARTMENT DISCRETION

Provision No.

Description

ASARCO Stipulation Provi-
sion 15 and American
Chemet Stipulation Provi-
sion 20.

ASARCO Stipulation Provi-
sion 16.

ASARCO Exhibit A, Section
6.

ASARCO Exhibit A, Section
7(A)(2).

ASARCO Exhibit A, Section
11(C).

ASARCO Exhibit A, Section
12(A)(7).

ASARCO Exhibit A, Section
12(B).

Indicates that stipulations may be modified when sufficient grounds exist. For example, if the State demonstrates
through modeling or other means that an alternative plan could still meet the NAAQS, the plan could be modi-
fied. Although our March 24, 1998 letter may have indicated that these provisions would be acceptable if
MDEQ could confirm our interpretations, we now believe these provisions need to be revised in the same way
that the State revised similar in stipulations in the Billings SIP.

Indicates that revisions to attachments of the stipulation can occur, once approved by MDEQ. The stipulation is
not clear as to whether MDEQ approval means the revised attachments will be deemed incorporated into the
SIP. We believe that since the attachments are a part of the SIP and pertain mostly to enforceability provisions,
any revision to an attachment should be evaluated for significance 2 and if determined to be significant, the re-
vision must be approved as a SIP revision or approved through the Title V process.3 We suggested to MDEQ
that where the “Department” appears in the stipulations “and EPA” should be added.

References Attachment 6 Quality Assurance/Quality Control (QA/QC) and Standard Operating Procedures (SOP)
for Continuous Opacity Monitoring Systems. Any revision to an attachment and provision should be evaluated
for significance,# and if determined to be significant, the revision must be approved as a SIP revision or ap-
proved through the Title V process. EPA has suggested to MDEQ that where the “Department” appears in the
stipulations “and EPA” should be added.

Indicates certain test methods are to be used or other methods approved by MDEQ. Any revision to a testing
method or provision should be evaluated for significance,5 and if determined to be significant, the revision must
be approved as a SIP revision or approved through the Title V process. EPA has suggested to MDEQ that
where the “Department” appears in the stipulations “and EPA” should be added.

Indicates if the Baghouse Maintenance Plan, Attachment 7, is revised it needs to be reviewed and approved by
MDEQ. Any revision to an attachment should be evaluated for significance,® and if determined to be significant,
the revision must be approved as a SIP revision or approved through the Title V process. EPA has suggested
to MDEQ that where the “Department” appears in the stipulations “and EPA” should be added.

Indicates the Baghouse Maintenance Plan, Attachment 7, will need further revisions. Once revised, it will be re-
viewed and approved by MDEQ. Any revision to an attachment should be evaluated for significance,” and if
determined to be significant, the revision must be approved as a SIP revision or approved through the Title V
process. EPA has suggested to MDEQ that where the “Department” appears in the stipulations “and EPA”
should be added.

Indicates if attachments are revised they need to be reviewed and approved by MDEQ. Any revision to an attach-
ment should be evaluated for significance,® and if determined to be significant, the revision must be approved
as a SIP revision or approved through the Title V process. EPA has suggested to MDEQ that where the “De-

partment” appears in the stipulations “and EPA” should be added.

In addition to the department
discretion issues, we believe that
sections 2(A)(22) and 2(A)(28), of
ASARCO Exhibit A, contain
enforceability problems. These sections,
which discuss how moisture content
and silt content will be determined,
indicate that sampling will be
performed by specified methods or
equivalent methods. The definition is
not clear who will determine that the
equivalent methods are acceptable. Any
revision to a testing method or provision
should be evaluated for significance and
if determined to be significant, the
revision must be approved as a SIP

2We interpret “‘evaluated for significance” to
mean that the State must submit to us all
modifications to SIP text (including minor and
clerical corrections or modifications) and all MDEQ
approvals of alternative requirements and
methodologies. If the modification to text or
alternative requirement or methodology is proposed
as a “‘minor modification” (or clerical correction)
we will inform the State within 45 days from the
date of submittal of our determination whether the
modification or alternative is major or minor, and
if it is minor, of our determination within 45 days
does not mean that the modification or alternative
is minor and is approved.) If we do not approve the
modification of text or alternative requirement or

revision or approved through the Title
V process. (See footnote 2 above.)
Because these provisions could allow
changes in requirements without EPA
and public review or EPA approval, and
could allow use of test methods not
accepted by us, the East Helena Pb SIP
revisions present Federal enforceability
issues and thus fail to comply with the
general enforceability provisions of
section 172(c)(6) of the Act. Therefore,
we are proposing to partially approve
and partially disapprove the Pb SIP
revision under section 110(k)(3) of the
Act. With this partial approval and
partial disapproval, we are
incorporating into the federally

mentodology as minor, the State must adopt the
modification as a SIP revision in accordance with
section 110(a)(2) of the Act and submit it to us for
approval. We will then act on the SIP revision
rulemaking under the Administrative Procedure
Act.

3As indicated in our March 24, 1998 letter, to use
the Title V approach, the stipulation or SIP
document should contain enabling language that
would allow the SIP to be revised through the Title
V permit process. Our march 5, 1996 memorandum,
“White Paper Number 2 for Improved
Implementation of the Part 70 Operating Permits
Program,” (White Pager) suggests enabling language

approved SIP all provisions of the
stipulation, exhibits, and attachments
except those provisions that allow the
Department or sources to modify the SIP
without seeking SIP approval through
us. (Please see the proposed regulatory
text at the end of this notice for the
exact provisions we are proposing to
partially disapprove.) We note that
portions of the SIP we are proposing to
partially approve indicate that under
certain circumstances ASARCO may
need to revise attachments to Exhibit A.
Since we are not proposing to approve
the Department’s discretion to allow
these revisions unilaterally, we interpret
these provisions to mean that revisions

in Attachment B II. This White Pager (section IL.A
and Attachment A) discuss the streamlining provess
that must be followed in order to revise SIP’s
through the Title V permit. Note, however, that
until the sate is actucally using Title V permits for
these sources, a source-specicfic SIP revision would
be necessary.

4See footnote 2 above.

4See footnote 2 above.

5See footnote 2 above.

6See footnote 2 above.

7See footnote 2 above.

8See footnote 2 above.
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to the attachments for Exhibit A will be
adopted at the State level and submitted
as a SIP revision to us for approval.
Additionally, we do not believe that our
proposed partial disapproval of the
above-mentioned provisions would
render the SIP more stringent than the
State of Montana intends, since our
action does not change the stringency of
any of the substantive requirements the
State of Montana has imposed and is
currently able to enforce under the SIP.

H. Reasonable Further Progress (RFP)

The Pb SIP must provide for RFP,
defined in section 172(c)(2) of the Act
as such reductions in emissions of the
relevant air pollutant as are required by
Part D, or may reasonably be required by
the Administrator for the purpose of
ensuring attainment of the applicable
NAAQS by the applicable date. As
discussed in the Lead Addendum to the
General Preamble, we construe RFP as
“adherence to an ambitious compliance
schedule” which is expected to
periodically yield significant emission
reductions, and, as necessary, linear
progress. The Pb SIP provides for an
ambitious compliance schedule but
does not quantify the achievable
emission reductions for each measure,
since most of the measures should be
implemented by the attainment date and
not on a staggered schedule before the
attainment date. However, since the
attainment date of January 6, 1997 has
passed and all evidence indicates that
the area is attaining the Pb NAAQS, we
conclude this Pb SIP has met the RFP
requirements.

L. Contingency Measures

As provided in section 172(c)(9) of the
Act, all nonattainment area SIPs must
include contingency measures.
Contingency measures should consist of
other available measures that are not
part of the area’s control strategy for
attaining the NAAQS. These measures
must take effect without further action
by the state or us, upon a determination
that the area has failed to meet RFP or
attain the Pb NAAQS by the applicable
statutory deadline. The MDEQ will
implement the contingency measures
for the East Helena Pb SIP following a
Pb NAAQS violation after the first
calendar quarter of 1997, or if there is
a lack of RFP. The contingency
measures consist of two tiers, Tier I and
Tier II. The MDEQ has designed the
two-tier approach to address possible
multiple violations, and to target any
significant additional sources of Pb as
predicted by the model.

Tier I contingency measures contain
measures such as reducing outdoor
storage of sinter material, ceasing

operation during the night shift,
imposing a more stringent Pb loading
limit on the East Helena paved roads,
paving or treating some unpaved streets
in East Helena, and reducing spills on
East Helena streets. The Tier II
contingency measures contain measures
such as imposing an even more
stringent Pb loading limit on the East
Helena paved roads, eliminating all
storage and handling of sinter outdoors,
and paving or covering 50,000 square
feet of surface area within the ASARCO
facility. If ASARCO implements these
measures as a result of a failure to make
RFP, once the RFP deficiency has been
corrected, the contingency measures
will be lifted. If these measures are
implemented due to a violation of the
Pb NAAQS, the measures will remain in
effect until the Board approves a revised
Pb SIP. We believe the Pb SIP meets the
contingency measures requirements.

J. Attainment of the Pb NAAQS

Section 192(a) of the Act requires that
SIPs must provide for attainment of the
Pb NAAQS as expeditiously as
practicable but not later than five years
from the date of an area’s nonattainmnet
designation. Through modeling, the
State has demonstrated that the
emission points (at ASARCO and
American Chemet), and the area
emissions from the streets of East
Helena, at their allowable limits, will
protect the Pb NAAQS, i.e., there will be
no violations of the Pb NAAQS.
Subsequent to the initial modeled
attainment demonstration, there have
been a few changes to the control
strategy, but we believe they will not
cause or contribute to a violation of the
NAAQS. First, ASARCO increased the
percent Pb per pot processed which
correlates to an increase in the Pb
emission limit at the Laboratory Assay
Stacks. In our March 24, 1998 letter to
MDEQ, we requested that MDEQ
provide us with the modeling diskettes.
In its November 16, 1999 response,
MDEQ indicated there are no diskettes
because it did not rerun the model, but
simply extracted the values from the
previous model, and scaled up the
predicted concentrations. We have
determined this to be sufficient because:
(1) The emission point is one of the
smaller sources, (2) there is a linear
relationship between the percent Pb per
pot processed and the Pb emission limit,
(when percent Pb per pot processed
increases, the Pb emission limit
increases at the same rate) and (3) when
the limit is scaled up, there was not an
exceedance of the Pb NAAQS.

Secondly, American Chemet may
elect to raise its stack. The American
Chemet stipulation allows American

Chemet to choose between one of two
emission limits depending on the stack
height (20 meters (m) or 8.8 m). The July
1995 air modeling report shows the
American Chemet Copper Furnace stack
was only modeled at 20 m. In our March
24, 1998 letter to MDEQ, we questioned
if the American Chemet Copper Furnace
stack was modeled at the 8.8 m stack
height. In its November 16, 1999
response, MDEQ indicated the stack was
modeled at its current height of 8.8 m
in the 1993 modeling effort. The 1993
modeling report and diskettes were
forwarded to us in 1994. We have
evaluated the modeled ambient impacts
from the 8.8 m stack in conjunction
with the 1995 modeled ambient impacts
and believe the attainment modeling
demonstration is sufficient and satisfies
our concerns. The 1993 study showed
that the Pb NAAQS could be attained
when the American Chemet stack is
modeled at 8.8 m. There is very little
difference in total predicted Pb
concentrations between an 8.8 m stack
height and a 20 m stack height, because
this source represents less than 0.5
percent of the emissions that were
modeled in the attainment
demonstration. The difference in
modeled concentration is negligible.
Finally, in its November 16, 1999
letter, MDEQ indicated it recalculated
the East Helena area emissions because
it could not recreate how the control
emission inventory (attainment
inventory) was generated in the past.
Except for one road segment, all other
East Helena paved roads and parking
lots were recalculated to have fewer
emissions than those used in the
attainment demonstration. We accept
the recalculation and do not think it is
necessary to remodel for that one road
segment, because it appears likely that
the emission increases on the road
section would be more than offset in the
modeling results by the emission
decreases from the parking lots and
other road sections. The net result
would likely be slightly lower predicted
Pb concentrations at the highest
concentration receptor sites. With these
changes, the attainment modeling shows
the SIP will protect the Pb NAAQS. The
most sensitive receptor in the modeling
domain was modeled at 1.47 pg/m3 of
Pb, demonstrating compliance with the
Pb NAAQS of 1.50 pg/m3. However, any
future permit or SIP action that involves
modeling must fully incorporate all the
revisions mentioned above. ©

9In addition, any future permit or SIP action must
assure that emissions from the Acid Dust Bin
Baghouse Stack (17P) must be modeled as an
independent source and at a stack height equal to
65 meters. Please see TSD for further discussion.
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Under section 179(c)(1), we have the
responsibility for determining whether a
nonattainment area has attained the Pb
NAAQS. We must make an attainment
determination as expeditiously as
practicable, but no later than 6 months
after the attainment date for the area.
The attainment date for East Helena was
January 6, 1997. We will make the
attainment determination for a
nonattainment area based solely on an
area’s air quality data. Based on the air
quality data currently in the AIRS
database and pursuant to section
179(c)(1) of the Act, we have
determined that the East Helena Pb
nonattainment area has attainined the
Pb NAAQS through calendar year 1999.

While we may determine that an
area’s air quality data indicate the area
may be meeting the Pb NAAQS for a
specified period of time, this does not
eliminate the State’s responsibility
under the Act to continue to implement
the requirements under the approved Pb
SIP. Even if we determine that an area
has attained the standard, the area will
remain designated as nonattainment
until the State has requested, and we
approve the State’s request, for re-
designation to attainment. In order for
an area to be re-designated to
attainment, the State must comply with
the requirements listed under sections
107(d)(3)(E) and 172(a) of the Act.

IV. Request for Public Comment

We are soliciting public comment on
all aspects of this proposed SIP
rulemaking action. Send your comments
in duplicate to the address listed above
in the front of this Notice. We’ll
consider your comments in deciding our
final action if your letter is received
before November 9, 2000.

V. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of

the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

C. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly
affects or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

D. Executive Order 13132

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and

the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This proposed partial approval will
not have a significant impact on a
substantial number of small entities
because SIP approvals under sections
110 and 301 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
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The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

This proposed partial disapproval
rule will not have a significant impact
on substantial number of small entities
because this partial disapproval only
affects two sources, ASARCO and
American Chemet. Only a limited
number of sources are impacted by this
action. Therefore, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Furthermore,
as explained in this notice, the
submission does not meet the
requirements of the Clean Air Act and
EPA cannot approve the submission.
EPA has no option but to partially
disapprove the submittal. The limited
approval will not affect any existing
State requirements applicable to small
entities. Federal disapproval of a State
submittal does not affect its State
enforceability.

F. Unfunded Mandates

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
proposes approval of pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Lead, Reporting and
recordkeeping requirements.

Dated: September 28, 2000.

Jack W. McGraw,

Acting Regional Administrator, Region VIII.
Part 52, Chapter I, title 40 of the Code

of Federal Regulations is proposed to be
amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart BB—Montana

2. Section 52.1370 is proposed to be
amended by adding paragraph (c)(51) to
read as follows:

§52.1370 Identification of plan.
* * * * *
(C] * % %

(51) The Governor of Montana
submitted the East Helena Lead SIP
revisions with letters dated August 16,
1995, July 2, 1996, and October 20,
1998. The revisions address regulating
lead emissions from ASARCO,
American Chemet, and re-entrained
road dust from the streets of East
Helena.

(i) Incorporation by reference.

(A) Board order issued on August 28,
1998, by the Montana Board of
Environmental Review adopting and
incorporating the stipulation of the
Montana Department of Environmental
Quality and ASARCO including exhibit
A and attachments to the stipulation,
excluding the following:

(1) The words, “or an equivalent
procedure” in the second and third
sentences in section 2(A)(22) of exhibit
Aj
(2) The words, “or an equivalent
procedure” in the second and third
sentences in section 2(A)(28) of exhibit
A;

(3) The sentence, “Any revised
documents are subject to review and
approval by the Department as
described in section 12,” from section
6(E) of exhibit A;

(4) The words, “or a method approved
by the Department in accordance with
the Montana Source Testing Protocol
and Procedures Manual shall be used to
measure the volumetric flow rate at each
location identified,” in section 7(A)(2)
of exhibit A;

(5) The sentence, “Such a revised
document shall be subject to review and
approval by the Department as
described in section 12,” in section
11(C) of exhibit A;

(6) The sentences, ‘“This revised
Attachment shall be subject to the
review and approval procedures
outlined in Section 12(B). The Baghouse

Maintenance Plan shall be effective only
upon full approval of the plan, as
revised. This approval shall be obtained
from the Department by January 6, 1997.
This deadline shall be extended to the
extent that the Department has exceeded
the time allowed in Section 12(B) for its
review and approval of the revised
document,” in section 12(A)(7) of
exhibit A;

(7) Section 12(B) of exhibit A.

(B) June 21, 1996 stipulation of the
Montana Department of Environmental
Quality and ASARCO including exhibit
A and attachments to the stipulation,
excluding paragraphs 15 and 16 of the
stipulation.

(C) Board order issued on August 4,
1995, by the Montana Board of
Environmental Review adopting and
incorporating the stipulation of the
Montana Department of Environmental
Quality and American Chemet
including exhibit A to the stipulation,
excluding paragraph 20 of the
stipulation.

(ii) Additional Material.

(A) All portions of the August 16,
1995 East Helena Pb SIP submitted
other than the orders, stipulations and
exhibit A’s and attachments to the
stipulations.

(B) All portions of the July 2, 1996
East Helena Pb SIP submitted other than
the orders, stipulations and exhibit A’s
and attachments to the stipulations.

(C) All portions of the October 20,
1998 East Helena Pb SIP submitted
other than the orders, stipulations and
exhibit A’s and attachments to the
stipulations.

(D) Montana Air Quality Permit
#2557-08, dated January 3, 1997.

(E) Montana Air Quality Permit
#2557—-09, dated April 6, 1998.

(F) November 16, 1999 letter from Art
Compton, Division Administrator,
Planning, Prevention and Assistance
Division, Montana Department of
Environmental Quality, to Richard R.
Long, Director, Air and Radiation
Program, EPA Region VIII.

(G) September 9, 1998 letter from
Richard A. Southwick, Point Source SIP
Coordinator, Montana Department of
Environmental Quality, to Richard R.
Long, Director, Air and Radiation
Program, EPA Region VIII.

[FR Doc. 00-25929 Filed 10-6—-00; 8:45 am|]
BILLING CODE 6560-50-D
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 447
[HCFA—2071-P]
RIN 0938-AK12

Medicaid Program; Revision to
Medicaid Upper Payment Limit
Requirements for Hospital Services,
Nursing Facility Services, Intermediate
Care Facility Services for the Mentally
Retarded, and Clinic Services

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
modify Medicaid upper payment limits
for inpatient hospital services,
outpatient hospital services, nursing
facility services, intermediate care
facility services for the mentally
retarded, and clinic services. For each
type of Medicaid inpatient service,
current regulations place an upper limit
on overall aggregate payments to all
facilities and a separate aggregate upper
limit on payments made to State-
operated facilities. This proposed rule
would establish a third aggregate upper
limit that would apply to payments
made to all other types of government
facilities that are not State-owned or
operated facilities.

With respect to outpatient hospital
and clinic services, current regulations
place a single upper limit on aggregate
payments made to all facilities. For
these services, this proposed rule would
establish a separate aggregate upper
limit on payments made to State-owned
or operated facilities and an aggregate
upper limit on payments made to all
other government-owned or operated
facilities.

These proposed upper limits are
necessary to ensure State Medicaid
payment systems promote economy and
efficiency, while recognizing the higher
cost of inpatient and outpatient services
in public hospitals. In addition, to
ensure continued access to care and the
ability to adjust to proposed changes,
the proposed rule includes a transition
for States with approved State plan
amendments.

DATES: We will consider comments if
we receive them at the appropriate
address, as provided below, no later
than 5 p.m. on November 9, 2000.
ADDRESSES: Mail written comments (1
original and 3 copies) to the following
address ONLY: Health Care Financing
Administration, Department of Health

and Human Services, Attention: HCFA—
2071-P, P.O. Box 8010, Baltimore, MD
21244-8010.

Because comments must be received
by the date specified above, please
allow sufficient time for mailed
comments to be timely received in the
event of delivery delays.

If you prefer, you may deliver your
written comments (1 original and 3
copies) to one of the following
addresses: Room 443-G, Hubert H.
Humphrey Building, 200 Independence
Avenue, SW., Washington, DC 20201, or
Room C5-14-03, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

Comments mailed to the two above
addresses may be delayed and received
too late to be considered.

FOR FURTHER INFORMATION CONTACT:
Robert Weaver, (410) 786-5914—
Nursing facility services and
intermediate care facility services for
the mentally retarded.

Larry Reed, (410) 786—3325—
Inpatient and outpatient hospital
services and clinic services.
SUPPLEMENTARY INFORMATION: Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission. In commenting, please
refer to file code HCFA-2071-P.
Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, in Room 443-G of the
Department’s office at 200
Independence Avenue, SW.,
Washington, DC, on Monday through
Friday of each week from 8:30 to 5 p.m.
(phone: (202) 690-7890).

This Federal Register document is
also available from the Federal Register
online database through GPO Access, a
service of the U.S. Government Printing
Office. The Website address is: http://
www.access.gpo.gov/nara/index.html.

I. Statutory and Regulatory Framework

Title XIX of the Social Security Act
(the Act) authorizes Federal grants to
States for Medicaid programs that
provide medical assistance to low-
income families, elderly and persons
with disabilities. Each State Medicaid
program is administered by the State in
accordance with an approved State
plan. While the State has considerable
flexibility in designing its State plan
and operating its Medicaid program, it
must comply with Federal requirements
specified in the Medicaid statute,
regulation and program guidance.
Additionally, the plan must be
approved by the Secretary, who has
delegated this authority to HCFA.

Section 1902(a)(30) of the Act requires
a State plan to meet certain

requirements in setting payment
amounts to obtain Medicaid care and
services. One of these requirements is
that payment for care and services
under an approved State Medicaid plan
be consistent with efficiency, economy,
and quality of care. This provision
provides authority for specific upper
payment limits (UPL) set forth in
Federal regulations in 42 CFR part 447
relating to different types of Medicaid
covered services. With respect to
inpatient hospital services, nursing
facility (NF) services and intermediate
care facility services for the mentally
retarded (ICF/MR), upper payment
limits are set forth in regulations at
§447.272, “Application of upper
payment limits.” This provision limits
overall aggregate State payments and
aggregate payments to State-operated
providers. With respect to outpatient
hospital services and clinic services,
upper payment limits are set forth in
regulations at §447.321, “Outpatient
hospital services and clinic services:
Upper limits of payment.”

These regulations stipulate that
aggregate State payments for services
provided by each group of health care
facilities, that is, inpatient hospital and
outpatient hospital services, NF
services, ICF/MR services, and clinic
services may not exceed a reasonable
estimate of the amount the State would
have paid under Medicare payment
principles. Under §§ 447.257, “FFP:
Conditions relating to institutional
reimbursement,” and 447.304,
“Adherence to upper limits; FFP,
paragraph (c),” FFP is not available for
State expenditures that exceed the
applicable upper payment limit.

The statute also permits States some
flexibility to use local government
resources. Under section 1902(a)(2) of
the Act, States may fund up to 60
percent of the non-Federal share of
Medicaid expenditures with local
government funds. Section 1903(w)(6)
of the Act specifically limits the
Secretary’s ability to place restrictions
on a State’s use of certain funds
transferred to it from a local unit of
government subject to the requirements
in section 1902(a)(2) of the Act.

II. Background

Before 1981, States were required to
pay rates for hospital and long term care
services that were directly related to
cost reimbursement. To obtain approval
from HCFA, many States set rates using
Medicare reasonable cost payment
principles.

In 1980 and 1981, the Congress
enacted legislation, at section 962 of the
Omnibus Reconciliation Act of 1980
(OBRA ‘80), Pub. L. 96—499 and section
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2173 of the Omnibus Budget
Reconciliation Act of 1981 (OBRA ‘81),
Pub. L. 97-35, collectively known as the
“Boren Amendment”’ that amended
section 1902(a)(13) of the Act to give
States flexibility to deviate from
Medicare’s cost payment principles in
setting payment rates for hospital and
long term care services.

The Boren Amendment was primarily
considered a floor on State spending
because it required States to set rates
that would meet the costs incurred by
efficiently and economically operated
facilities. However, the Boren
Amendment also supported upper
payment limits on overall rates. In
legislative history, the Congress directed
the Secretary to maintain ceiling
requirements that limited State
payments in the aggregate from
exceeding Medicare payment levels.
The Senate Finance Committee report
on the legislation states that “the
Secretary would be expected to
continue to apply current regulations
that require that payments made under
State plans do not exceed amounts that
would be determined under Medicare
principles of reimbursement.” S. Rep.
No. 96—471, 96 Cong., 1st Sess. 1979.

In 1986, the Congress affirmed the use
of upper limits on payments for
inpatient hospital services, NF services
and intermediate care facility (ICF) (now
ICF/MR) services. Section 9433 of the
Omnibus Budget Reconciliation Act of
1986 (Pub. L. 99-509) titled “A
Clarification of State Flexibility for State
Medicaid Payment Systems for Inpatient
Services” precluded the Secretary from
placing limits on State disproportionate
share hospital (DSH) payments but
maintained the application of limits on
regular inpatient payment rates.

The current upper limits were last
changed in a final rule in the Federal
Register (52 FR 28141) on July 28, 1987
that addressed the application of the
upper payment limit to States that had
multiple payment rates for the same
class of services. This rule addressed the
differential rate issue in the context of
State-operated facilities because several
audits had revealed that the
circumstances of State-operated
facilities resulted in a lack of incentives
to curb excessive payments. A high
volume of uninsured patients will
increase the costs of providing services
in State-owned or operated facilities.
These costs, in turn, are passed on to the
State. To offset those higher costs, States
established payment methodologies
which paid State-owned or operated
facilities at a higher rate than privately-
operated facilities. Higher Medicaid
payments to State-owned or operated
facilities allowed States to obtain

additional Federal Medicaid dollars to
cover costs formerly met entirely by
State dollars. To ensure payments to
State-operated facilities would be
consistent with efficiency and economy,
the final rule applied the Medicare
upper limit test to State-operated
facilities separate from other facilities.
However, the final rule did not create a
separate upper payment limit for other
government facilities, allowing their
payments to count toward the same
aggregate upper payment limit as
private facilities.

Section 4711 of the Balanced Budget
Act of 1997 (BBA)(Pub. L. 105-33)
amended section 1902(a)(13) of the Act
to increase State flexibility in rate
setting by replacing the substantive
requirements of the Boren amendment
with a new public process. Under
section 4711 of the BBA, States have
flexibility to target rate increases to
particular types of facilities so long as
the rates are established in accordance
with the new public process
requirements.

III1. Provisions of the Proposed
Regulations

A. Description of the Problem

It has become apparent that the
current regulation creates a financial
incentive for States to overpay non-
State-operated government facilities
because States, counties, cities and/or
public providers can, through this
practice, lower current State or local
spending and/or gain extra Federal
matching payments. This practice is not
consistent with Medicaid statute and
has contributed to rapidly growing
Medicaid spending.

The incentive and ability for States to
pay excessive rates to non-State
government-owned or operated
Medicaid providers can be explained as
follows. As stated previously, the
current aggregate upper payment limit is
applied to both private and non-State
government-owned or operated
facilities. By developing a payment
methodology that sets rates for
proprietary and nonprofit facilities at
lower levels, States can set rates for
county or city facilities at substantially
higher levels and still comply with the
current aggregate upper payment limit.
The Federal government matches these
higher payment rates to public facilities.
Because these facilities are public
entities, funds to cover the State share
may be transferred from those facilities
(or the local government units that
operate them) to the State, thus
generating increased Federal funding
with no net increase in State
expenditures. This is not consistent

with the intent of statutory requirements
that Medicaid payments be economical
and efficient.

On July 26, 2000, the Director of the
Center for Medicaid and State
Operations sent a letter to all State
Medicaid Directors notifying them that
“the Administration is developing a
proposal to ensure that Medicaid
payments meet the statutory definition
of efficiency and economy” and that we
would issue a proposed rule to address
this problem. The Office of the Inspector
General (OIG) and the General
Accounting Office (GAO) have begun to
monitor States with State plans that
permit these types of payments. Both
the GAO and OIG testified on the scope
of the financing practices, their impact
on State and Federal spending, and on
the resultant uses of increased Federal
funds. Preliminary results of OIG’s work
to date are described below.

To date, the OIG has substantially
completed reviews in three States and is
continuing reviews in three additional
States. Although the specifics of the
enhanced payment programs and
associated financing mechanisms
differed somewhat in the three States
they have reviewed thus far, they have
found that the payment programs share
some common characteristics. These
similarities are included below:

* The States did not base the
enhanced payments on the actual cost of
providing services or increasing the
quality of care to the Medicaid residents
of the targeted nursing facilities.

» The counties involved in the
enhanced payment process used little or
none of the enhanced payments to
provide services to Medicaid residents.
Instead, the counties returned these
funds to their original source. That is,
the funds were returned to the State’s
general funds or used to repay loans that
were made to initiate the transaction, or
both.

» The States were clear winners in
that they were able to reduce their share
of Medicaid costs and cause the Federal
government to pay significantly more
than it should for the same volume and
level of Medicaid services. The Federal
share of the enhanced funding went into
State accounts and, in some cases, could
be used for any purpose.

» Some States effectively recycled the
Federal funds received from these
enhanced payments to generate
additional Federal matching funds.

Similarly, the GAO testified that
current arrangements violate the basic
integrity of Medicaid as a joint Federal/
State program. By taking advantage of a
technicality, these financing schemes
allow States, in effect, to replace State



Federal Register/Vol. 65, No. 196 / Tuesday, October 10, 2000/ Proposed Rules

60153

Medicaid dollars with Federal Medicaid
dollars.

B. Application of the Upper Payment
Limit

To address these problems, we are
proposing to revise the regulations at
§§447.272, “Application of upper
payment limits,” and 447.321,
“Outpatient hospital services and clinic
services: Upper limits of payment,” to
establish separate upper payment limits
for non-State government-owned or
operated facilities. This approach is
consistent with the last regulatory
change which created separate upper
payment limits for State-operated
facilities. While the proposal would still
allow for flexibility in payment
methodologies, it prevents States from
setting rates to public facilities well in
excess of the average upper payment
limit and the actual cost of providing
Medicaid covered services to eligible
individuals. This change is necessary to
ensure that the Medicaid regulations
conform to Medicaid statutory
requirements that promote efficiency
and economy.

The upper payment limit
requirements for Medicaid inpatient
hospital services, NF services and ICF/
MR services are set forth in regulations
at §447.272. Paragraph (a) of this
section provides that aggregate
payments by an agency to each group of
health care facilities (that is, hospitals,
nursing facilities and ICF's for the
mentally retarded (ICFs/MR)), may not
exceed a reasonable estimate of what
would have been paid for those services
under Medicare payment principles.
Paragraph (a) provides an exception to
specify that disproportionate share
hospital payments are not counted
toward the general limit. We would
amend paragraph (a) to specify that an
exception also applies for payments
made to non-State-owned or operated
public hospitals under paragraph (b)(2)
of this section.

Paragraph (b) of this section currently
limits aggregate payment to State-
operated facilities in each class of
service. We would revise §447.272(b) to
establish an additional upper payment
limit that would apply to payments
made to all other types of government
facilities. To establish this new upper
payment limit, we propose to make the
following changes to § 447.272(b).

Specifically, we propose to revise
paragraph (b) of this section to specify
that payments made to each type of
government-owned or operated health
care facility (that is, inpatient hospital,
NF, ICF/MR) may not exceed the
specified allowable limits. Proposed
paragraph (b)(1) would continue the

limitation on aggregate payments made
to State-owned or operated facilities
from exceeding a reasonable estimate of
what would have been paid using
Medicare payment principles. In
addition, we propose to add a new
paragraph (b)(2) that would impose an
aggregate upper limit restriction on
payments for services furnished by all
other government-owned or operated
facilities (other than Indian Health
Service (IHS) facilities and tribal
facilities funded through Pub. L. 93—
638) that are not State-owned or
operated. (Although we invite specific
comments, we excluded IHS facilities
because we believe there is little
incentive for States to pay enhanced
rates to these facilities. Rates to these
facilities are generally set by the State in
accordance with rates published by the
Federal government.) Under paragraph
(b)(2), we would specify that aggregate
payments to NFs IFCs/MR may not
exceed a reasonable estimate of what
would have been paid for those services
under Medicare payment principles. We
would also specify that aggregate
payment to non-State-owned or
operated public hospitals may not
exceed 150 percent of a reasonable
estimate of what would have been paid
for those services under Medicare
payment principles.

We are proposing a higher upper
payment limit for services in non-State-
owned or operated public hospitals
operated by governmental entities other
than the State itself because we believe
that allowing higher Medicaid payments
will fully reflect the value of public
hospitals’ services to Medicaid and the
populations it serves. Public hospitals
are established to ensure access to
needed care in underserved areas, and
often provide a range of care not readily
available in the community, including
expensive specialized services, such as
trauma and burn care and outpatient
tuberculosis services. They also provide
a significant proportion of the
uncompensated care in the nation.

The size and scale of public hospitals
create extreme stresses and
uncertainties, especially given their
dependence on public funding sources.
We are concerned that these stresses
may threaten the ability of these public
hospitals to fulfill their mission and
fully serve the Medicaid population. As
such, we are proposing a higher UPL for
these facilities. Specifically, this higher
aggregate UPL would allow States to pay
non-State-owned or operated public
hospitals up to 150 percent of the
amount that would have been paid for
inpatient and outpatient services using
Medicare payment principles.

We also recognize that, in some
instances, these public hospitals may be
required by State or local governments
to transfer back a portion of payments
that they receive under Medicaid. This
practice raises serious concerns about
whether the purposes of the higher
payment limits being proposed for
public hospitals will be met. To ensure
that higher payment levels will assist in
ensuring the stability of public hospitals
as a vital link in the resources available
for care to Medicaid beneficiaries, we
intend to require in our final rule that
payments made to public hospitals
under this provision be separately
identified and reported to HCFA. We
request comment on the most suitable
ways of reporting and accounting for
these payments. In addition, we are
soliciting comments on whether the 150
percent limit is appropriate.

For outpatient hospital services and
clinic services, the current upper
payment limit is in regulations at
§447.321. This limit precludes FFP on
aggregate payments for outpatient
hospital services and clinic services that
exceed the amount that would be
payable to all providers (State-owned or
operated, other government-owned or
operated, and private) under
comparable circumstances under
Medicare. Unlike other classes of
services subject to the upper payment
limit, there is no separate limit for State-
owned or operated facilities. We
propose to amend § 447.321 to establish
additional upper payment limits that
would apply to aggregate payments for
Medicaid services furnished by State-
owned or operated and all other
government-owned or operated
facilities.

We propose to move the current
provisions under paragraph (a) of this
section, as discussed below, to § 447.304
and add a new paragraph (a) to conform
the language in this section to the
language in §447.272, for purposes of
consistency within the Medicaid
regulations. We would provide in
§447.321(a) that aggregate payments by
an agency to each group of health care
facilities (that is, outpatient hospitals
and clinics) may not exceed a
reasonable estimate of what would have
been paid for each of those services
under Medicare payment principles. We
would also specify that an exception
applies for payments made to non-State-
owned or operated public hospitals
under paragraph (b)(2) of this section.
Consistent with the changes to
§447.272, we propose to establish
separate upper payment limits for
Medicaid services furnished by—(1)
State-owned or operated facilities; and
(2) all other government-owned or
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operated facilities that are not State-
owned or operated. In §447.321,
proposed paragraph (b)(1) would
establish the upper payment limit for
Medicaid services furnished by State-
owned or operated facilities. Like the
current UPL for inpatient hospital
services, aggregate Medicaid payments
for outpatient services or clinic services
furnished by State facilities would be
limited to a reasonable estimate of what
would have been paid under Medicare
reimbursement principles.

Proposed paragraph (b)(2) would
establish a similar aggregate upper limit
restriction for Medicaid services
furnished by all other government
providers that are not State-owned or
operated except that the payment
maximum for outpatient services would
be set at 150 percent of what would
have been paid using Medicare payment
principles. See the earlier discussion of
our rationale for the higher limit to
these public hospitals. Under the
proposed limits in §§447.272 and
447.321, States would have flexibility to
consider either Medicare principles of
reasonable cost reimbursement or a
Medicare prospective payment system if
available, to estimate the Medicare
payment amount for Medicaid services.

In addition, we are moving the
language regarding prohibition for FFP
currently found in § 447.321(a) to
§447.304, “Adherence to upper limits;
FFP,” paragraph (c). The provision in
§447.304(c) currently specifies that FFP
is available for State expenditures that
do not exceed upper limits. We propose
to revise this section to specify that FFP
is not available for payment that
exceeds the upper limits specified in
subpart F. This revision would conform
to our approach in § 447.257.

C. Transition Periods for States That
Have Approved Rate Enhancement
Payment Arrangements

We recognize that the new upper
payment limits we are proposing may
disrupt State budget arrangements for
States with approved enhanced plan
amendments. Therefore, we are

proposing a transition policy for States
with approved rate enhancement
amendments that would be affected by
the proposed UPLs. We refer to these
amendments as noncompliant because
they result in payments that exceed the
maximum amount allowable under the
new UPLs. We are proposing two
transition periods and are soliciting
comments on the material elements of
these transition periods, including the
starting point for the phase-out, the
percentage reduction each year, and
whether a longer or shorter period
would be appropriate.

1. Transition period for noncompliant
approved State plan amendments
effective on or after October 1, 1999.

For noncompliant approved State
plan amendments with an effective date
on or after October 1,1999, we are
proposing a transition period that would
end on September 30, 2002. Because
these programs are relatively new (in
fact, some may be deemed approved
during the comment period for this
proposed rule), States are not likely to
have developed the same level of
reliance on the enhanced payments
addressed in this proposed rule as
States with older programs.
Additionally, during the review period
for these amendments, we have been
informing States of our intent to curtail
this practice and advising them not to
rely on the continuation of this funding.
For these reasons, we believe a short
transition period is appropriate.

2. Transition period for noncompliant
approved State plan amendments
effective before October 1, 1999.

For noncompliant approved State
plan amendments with an effective date
before October 1, 1999, we are
proposing a 3-year transition period
beginning in the State FY that begins
calendar year 2002.

We propose to implement the
reductions on a State Fiscal Year (FY)
basis starting with the first full State FY
that begins in calendar year 2002.
Specifically, the transition generally
consists of reducing aggregate payments
with the proposed classes to the

proposed UPLs in increments, with the
proposed UPL becoming fully effective
in the first State FY beginning in
Calendar Year 2005. In the first year of
implementation, States would have to
reduce the aggregate payments above
the new UPL by 25 percent. In the
second year, the amount of excess
aggregate payments must be reduced by
50 percent and in the third year by 75
percent. By the first day of the fourth
year, State payments would have to be
in compliance with the new UPL policy.

We are proposing to use State FY
2000 as the base period to determine the
excess payment that must be phased
down. To compute the dollar amount of
the excess, States would be required to
compare State FY 2000 payments paid
to the current class of providers to the
maximum aggregate payments for its
new class of providers (that is, State-
owned or operated and other
government-owned or operated) under
the proposed UPL for State FY 2000.
The difference is considered the excess
payment that must be phased out over
the transition period.

The table below illustrates the
transition policy. In this example, State
FY 2000 payments for nursing facility
services provided by other government-
owned or operated providers are $300
million and new UPL is $100 million.
The amount in excess of the upper
payment limit, $200 million, must be
reduced in successive State FYs by 25
percent, 50 percent and 75 percent
respectively. The steps to calculate the
maximum allowable payment during
this transition period are as follows:

* Subtract the amount that would
have been allowed under the new UPL
for State FY 2000 services from the State
FY 2000 payment.

e Multiply that difference by the
phase down rate.

* Add to that result, the new UPL for
Medicaid services furnished on or after
State FY 2000.

At the end of the transition period,
State payments would have to be in full
compliance with the new upper
payment limit.
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TABLE—ILLUSTRATIVE EXAMPLE OF TRANSITION 1 OTHER GOVERNMENT-OWNED OR OPERATED NURSING HOME
PROVIDERS
[Dollars in millions]

SFY 2003* SFY 2004 SFY 2005 SFY 2006
Excess Payment in SFY 20002 ........oooiiiiiiiiieaiiiee ettt et e e b e e e e nnneee s 200 200 200 200
Phase-out rate (in percent) 25% 50% 75% 100%
Maximum allowable excess .... 150 100 50 0
New UPL3 ..., 105 110 115 120
L= 11510 T 1 PP PPRTR 255 210 165 120

* Assumes that the SFY 2003 begins on July 1, 2002.
1State FY 2001 and State FY 2002 payments would not be subject to this proposed rule because it assumes that the transition period begins

in State FY 2003.

2The $200 million excess payment is derived by subtracting the new aggregate UPL for State FY 2000 services provided by other govern-
ment-owned or operated providers from the actual FY 2000 payment made to these providers.
3 Assumes $5 million annual growth in the program.

To implement these provisions, we
propose to make further revisions to
§§447.272 and 447.321 to include
regulations that establish transition
periods for States that will be affected
by the new upper payment limits that
we are proposing.

Specifically, § 447.272 sets forth the
rules regarding the application of the
upper payment limit requirements for
Medicaid inpatient hospital services, NF
services and ICF/MR services. We
propose to revise §447.272(b) to
establish a shorter-term transition
period and a 3-year transition period.
Specifically, proposed paragraph
(b)(2)(i) of this section would specify
that noncompliant State plan
amendments effective on or after
October 1, 1999 and approved before the
effective date of the final rule have until
September 30, 2002 to come into
compliance with the requirements of the
new upper payment limits. Proposed
paragraph (b)(2)(ii) of this section would
specify that noncompliant approved
State plan amendments effective before
October 1, 1999 are allowed a 3-year
transition period beginning in the State
FY that begins in calendar year 2002.
Paragraph (b)(2) of this section refers to
payments made to those other
government-owned or operated facilities
that are not State-owned or operated.

Section 447.321 sets forth rules
regarding the application of the upper
payment limit requirements for
Medicaid outpatient hospital services
and clinic services. We are proposing
similar revisions to § 447.321(b) to
include our proposed transition periods.
We apply these transition periods to
States for payments made to State-
owned or operated facilities and other
government-owned or operated facilities
described in proposed paragraphs (b)(1)
and (b)(2) of this section. Specifically,
proposed paragraphs (b)(1)(i) and
(b)(1)(ii) of this section would specify
the requirements for the short-term and
the 3-year transition periods for State-

owned or operated facilities. Proposed
paragraphs (b)(2)(i) and (b)(2)(ii) of this
section would set forth the short-term
and the 3-year transition periods for all
other government-owned or operated
facilities.

To the extent this regulation alters
allowable Medicaid expenditures in a
State with a section 1115 title XIX
waiver, the estimates of the expected
cost to the Federal government without
the waiver will be adjusted (upward or
downward) to accurately reflect these
changes in allowable Medicaid
expenditures. These adjustments are
consistent with current section 1115
waiver budget neutrality policy.

IV. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, if we proceed with
a subsequent document, we will
respond to the major comments in the
preamble to that document.

V. Regulatory Impact Analysis

A. Introduction

We have examined the impact of this
rule as required by Executive Order (EO)
12866, the Unfunded Mandates Act of
1995, and the Regulatory Flexibility Act
(RFA) (Pub. L. 96—-354). Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules

with economically significant effects
($100 million or more in any one year).

B. Overall Impact

We are unable to provide a specific
dollar estimate of the economic impact
this proposed regulation will have on
State and local governments and
Medicaid participating health care
facilities due to data limitations and
State behavioral responses. This
proposed regulation does not reduce the
overall aggregate amount States can
spend on Medicaid services or place a
fixed ceiling on the amount of State
spending that will be eligible for Federal
matching dollars. Under the proposed
limitations, States will be able to set
reasonable rates as determined under
Medicare payment principles for
Medicaid services furnished by public
providers to eligible individuals. The
amount of spending permitted under the
proposed limits will vary directly with
the amount of Medicaid services
furnished by public providers to eligible
individuals. While the proposed
regulation does not affect the overall
aggregate amount States can spend, by
setting an upper payment limit for
government providers, it may impact
how States distribute available funding
to participating health care facilities.

We have identified 28 States with
approved and/or pending rate proposals
that target enhanced Medicaid payments
to hospital and nursing service
providers that are owned or operated by
county or local governments. There are
17 States with approved State plan
amendments or waivers and 7 States
with pending plan amendments. In
addition, there are 4 States that have
both approved and pending plan
amendments. We estimate that these
proposals currently account for
approximately $3.7 billion in Federal
spending annually. This estimate is
based on State reported Federal fiscal
information submitted with State plan
amendments and State expenditure
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information where available. It may be
understated or overstated to the degree
that actual State expenditures would
vary from the estimates included with
State plan submissions. For example, a
State could include a provision in its
State Medicaid plan that would enable
it to spend up to allowable amounts by
making additional payments to
designated providers. Under this
scenario, if the upper payment
limitation permitted the State to spend
an additional $200 million, the actual
annual expenditure could vary from
zero to $200 million depending upon
the State’s willingness to finance its
share of the payment. In the final rule,
we may revise our estimate of $3.7
billion in Federal spending to reflect
findings reported by the OIG and the
GAO.

Of this $3.7 billion in spending, we
do not have sufficient information to
permit us to quantify accurately the
amount of payments to State and local
government providers that may exceed
the proposed upper payment limits. In
addition, because some States may be
using the Federal share of enhanced
payments in a manner that allows some
funds to be re-invested in Medicaid (and
thereby drawing down additional FFP),
the potential impact may extend to

other Medicaid services not reflected in
the above spending. Because we believe
that the potential impact will exceed
$100 million, we consider this proposed
rule to be a major rule.

We are seeking information to help us
quantify the impact of this proposed
rule. We invite comments on how the
proposed rule may affect State Medicaid
programs and other State programs. In
particular, we seek information to help
us quantify the fiscal impact of this
proposed rule (also taking into account
the proposed transition periods and
higher UPLs for non-State-owned or
operated public hospitals) on State
Medicaid programs and other State
programs.

C. Impact on Small Entities and Rural
Hospitals

The Regulatory Flexibility Act
requires agencies to analyze options for
regulatory relief of small entities. For
purposes of the RFA, small entities
include small businesses, nonprofit
organizations and government agencies.
Most hospitals and most other providers
and suppliers are small entities, either
by nonprofit status or by having
revenues of $5 million or less annually.
For purposes of the RFA, all hospitals,
nursing facilities, intermediate care
facilities for the mentally retarded, and

clinics are considered to be small
entities. Individuals and States are not
included in the definition of a small
entity.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 50 beds.

The chart below indicates the type
and number of providers potentially
affected by this regulation in all 50
States and the District of Columbia. We
included facilities in all 50 States
because although every State is not
currently making enhanced payments to
government non-State-owned or
operated facilities, this rule will prevent
new proposals from all States in the
future. We do not believe any States
have payment arrangements with
providers of ICF/MR services or clinic
services that will be affected by this
regulation and therefore we did not
include those providers in the chart
below.

POTENTIALLY AFFECTED PROVIDERS BY NUMBER AND TYPE

Government state- | Government non-
Provider type owned or state-owned or Total
operated operated
NUISING FACHITIES ...eiiiiiie ettt e e saar e e sabe e e e neeas 1N/A 892 892
L [0 ) =SSR 254 1,275 1,529

1These facilities are already subject to a separate aggregate UPL and will not be affected by the final rule.

As explained earlier in the preamble,
it is very difficult to predict how States
will respond to the proposed rule and
consequently how State decisions will
impact Medicaid providers. Each State
makes its own budgetary and rate
setting decisions. Since we do not
collect information about the specific
services that providers use Medicaid
payments to support, we cannot
determine how potential payment rate
adjustments will affect providers or the
patients they serve. Under the proposed
UPLs, States would continue to be able
to set rates that provide fair
compensation for Medicaid services
furnished to Medicaid patients.
Hospitals that are owned or operated by
local governments may benefit from the
higher UPLs we are proposing for
inpatient and outpatient services.
Additionally, if these hospitals furnish
services to indigent patients, they may

qualify as a DSH and qualify for funding
under a State’s program. With respect to
small entities that are not government-
owned or operated, the proposed UPLs
do not apply to them and therefore, they
should not be impacted.

With respect to the impact on small
rural hospitals, we do not believe the
proposed rule will have a significant
overall impact on rural hospitals. With
respect to Medicaid services furnished
by rural hospitals, the proposed upper
payment limits do not interfere with
States setting rates that result in fair
compensation. Additionally, rural
hospitals that are owned or operated by
local governments should be able to
benefit from the higher UPLs we are
proposing for inpatient and outpatient
hospital services. Finally, if a rural
hospital provides services to indigent
patients, they may qualify as a DSH and

qualify for funding under a State’s DSH
payment program.

We invite public comment on the
possible effects this proposed rule may
have on small entities in general and on
small rural hospitals in particular.

D. Alternatives Considered

Section 1902(a)(30) of the Act requires
in part that Medicaid service payments
be consistent with efficiency and
economy. In addition to the
interpretation we are proposing in this
proposed rule, we considered several
other alternatives to ensure Medicaid
service payments are consistent with
economy and efficiency. In this section,
we will explain these other alternatives
and why we did not select them.

1. Facility-Specific Upper Payment
Limit. Under this option, Medicaid
spending would be limited on a
provider-specific application of
Medicare payment principles. FFP
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would not be available on the amount
of Medicaid service payment in excess
of what a provider would have been
paid using Medicare payment
principles.

These limits would be applied to all
institutions, or just to public institutions
where the incentives for over-payment
are significant. While a facility-specific
limitation may be the most effective
method to ensure State service
payments are consistent with economy
and efficiency, when balanced against
the additional administrative
requirements on States and the
congressional intent for States to have
flexibility in rate setting, we are not sure
that the increased amount of cost
efficiency, if any, justifies this approach
as a viable option.

2. Government-owned or Operated
Upper Payment Limit. This proposal
would limit, in the aggregate, the
amount of payment States can make to
public providers. Under this proposal,
State and local government providers
would be grouped together and
payments to them as a group could not
exceed an aggregate limit. The aggregate
limit would continue to be based on
Medicare payment principles. This
option, relative to upper payment
limitations we are proposing, would
have allowed States to exercise more
flexibility granted to them in the rate
setting process. While this option
permits more flexibility, we believe the
aggregation of Medicaid service
payments by all types of government
providers would have the unintended
consequence of reopening differential
rate issues between State facilities and
other types of government facilities.

3. Intergovernmental Transfers (IGTs).
Because in many cases we believe there
is a connection between excessive
payments and IGTs, we gave
consideration to formulating policy with
respect to them. Generally, States have
genuine incentive to set Medicaid
service rates at levels consistent with
economy and efficiency since they share
the financial burden with the Federal
government. As explained in section III
of the preamble, the use of IGTs to move
funds between government entities
makes it possible to generate enhanced
Federal matching payment. However,
we did not pursue this alternative
because we recognize that States,
counties, and cities have developed
their own unique arrangements for
sharing in Medicaid costs. Furthermore,
there are statutory limitations placed on
the Secretary which limit the authority
to place restrictions on IGTs.

4. “Grandfathering” existing
arrangement. Under this proposal, we
would not approve any new plan

amendments after the effective date of
the final rule. This would permit States
that are currently making excessive
payments to local government facilities
to continue making such payments
indefinitely. Allowing some States to
permanently continue making excessive
payments solely because they were
approved before this rule is published
and effective appears to be arbitrary,
capricious, and inconsistent with our
administrative authority.

We invite comment on these
alternatives we considered and on other
possible approaches for achieving our
objective to ensure Medicaid service
payments are consistent with efficiency
and economy. We specifically invite
comment on alternative means of setting
the maximum amount that may be paid
to public hospitals that have
traditionally provided ““safety-net” care
and services to underserved
communities and individuals who are
uninsured. We request information
regarding the mechanisms used to
finance these hospitals under current
regulations, as well as proposals for a
means of curbing excessive payments
while allowing States the flexibility to
recognize higher costs faced by these
hospitals.

E. The Unfunded Mandates Act

The Unfunded Mandates Reform Act
of 1995 also requires (in section 202)
that agencies perform an assessment of
anticipated costs and benefits before
proposing any rule that may result in a
mandated expenditure in any one year
by State, local, or Tribal governments, in
the aggregate, or by the private sector, of
$100 million. Absent FFP, we do not
believe States will continue to set
excessive payment rates for Medicaid
services furnished by government
providers. Generally, discontinuing an
expenditure should not result in new
costs, unless the State has to fund the
portion of the expenditure that is no
longer Federally funded with all State
and local dollars. There are no Federal
requirements under the Medicaid
statute that mandate States to make
these type of payments to Medicaid
public providers and therefore we do
not believe the proposed limits have any
unfunded mandate implications.

F. Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
compliance costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.

In developing the interpretative
policies set forth in this proposed rule,
we met with interested parties and
listened to their ideas and concerns.
These discussions were held with
members of Congress and their staff. We
also met with various associations
representing State and local
governments including the National
Governors’ Association, the National
Conference of State Legislatures, and the
National Association of State Medicaid
Directors. In addition, we met with
many hospital associations, advocacy
groups, labor organizations, and
numerous other interested parties. We
do not believe this proposed rule in any
way imposes substantial direct
compliance costs on State and local
governments or preempts or supersedes
State or local law.

The financial implications of this
proposed rule are highly uncertain for
the reasons we have previously
indicated. We anticipate that many State
Medicaid programs will be unaffected
by the upper payment limits we are
proposing. With respect to affected
States, to some degree we will be
limiting flexibility in the management of
their Medicaid programs. If these States
wish to continue to make payments in
excess of the proposed limits, they will
have to fund the amount in excess with
only State and local resources. In the
absence of FFP, we anticipate States
will reinvest these resources to support
other Medicaid activities to take
advantage of and maintain Federal
resources. Should States realign their
payment systems or divert State
matching dollars to support other
Medicaid activities, the total amount of
available Federal funds should remain
unchanged.

G. Executive Order 12866

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects in 42 CFR Part 447

Accounting, Administrative practice
and procedure, Drugs, Grant programs—
health, Health facilities, Health
professions, Medicaid, Reporting and
recordkeeping requirements, Rural
areas.

For the reasons set forth in the
preamble, 42 CFR part 447 is proposed
to be amended as follows:

PART 447—PAYMENTS FOR
SERVICES

1. The authority citation for part 447
continues to read as follows:
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Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

2.1In §447.272 revise paragraphs (a)
and (b) to read as follows:

8§447.272 Application of upper payment
limits.

(a) General rule. Except as provided in
paragraphs (b)(2) and (c) of this section,
aggregate payments by an agency to
each group of health care facilities (that
is, hospitals, nursing facilities and ICFs
for the mentally retarded (ICFs/MR)),
may not exceed a reasonable estimate of
what would have been paid for those
services under Medicare payment
principles.

(b) Government-owned or operated
facilities. In addition to being subject to
the requirements in paragraph (a) of this
section, payments by an agency to each
group of government-owned or operated
health care facilities (that is, hospitals,
nursing facilities and ICF's for the
mentally retarded (ICFs/MR)), may not
exceed the limits specified in paragraph
(b)(1) or (b)(2) of this section.

(1) State-owned or operated facilities.
Aggregate payments to State-owned or
operated facilities may not exceed a
reasonable estimate of what would have
been paid for those services under
Medicare payment principles.

(2) Other government-owned or
operated facilities. Except for public
hospitals, aggregate payments to all
other government-owned or operated
facilities (other than Indian Health
Services facilities (IHS) and tribal
facilities funded through Pub. L. 93—
638) may not exceed a reasonable
estimate of what would have been paid
for those services under Medicare
payment principles. Payment to non-
State-owned or operated public
hospitals may not exceed 150 percent of
a reasonable estimate of what would
have been paid for those services under
Medicare payment principles, except as
provided below.

(i) Transition period for noncompliant
State plan amendments effective on or
after October 1, 1999 and approved
before the effective date of the final rule.
Enhanced payment arrangements with
an effective date on or after October 1,
1999 and approved before the effective
date of the final rule must come into
compliance by September 30, 2002.

(ii) Transition period for
noncompliant approved State plan
amendments effective before October 1,
1999. A 3-year transition period applies
to approved State payment
arrangements with an effective date
before October 1, 1999. During the 3
successive State fiscal years beginning
in State FY 2003, State payments must
comply with the excessive payment

phase down payment reduction
schedule.

(iii) State payments may not exceed
the lower of the base State FY 2000
payments or the following limits:

State FY 2003 UPL + .75x

State FY 2004 UPL + .50x

State FY 2005 UPL + .25x

UPL = Upper Payment Limit.

X = Payments to local government providers
less the UPL described in § 447.272(b)(2)
for services furnished in State FY 2000.

3.In §447.304, revise paragraph (c)
and remove the note to read as follows:

§447.304 Adherence to upper limits; FFP.

* * * * *

(c) FFP is not available for a State’s
expenditures for services that are in
excess of the amounts allowable under
this subpart.

4., Section 447.321 is revised to read
as follows:

§447.321 Outpatient hospital services or
clinic services: Application of upper
payment limits.

(a) General rule. Except as provided in
paragraph (b)(2) of this section,
aggregate payments by an agency to
each group of health care facilities, (that
is, outpatient hospitals or clinics) may
not exceed a reasonable estimate of
what would have been paid for each of
those services under Medicare payment
principles.

(b) Government-owned or operated
facilities. In addition to being subject to
the requirements in paragraph (a) of this
section, payments by an agency to each
group of government-owned or operated
health care facilities, (that is, outpatient
hospitals or clinics) may not exceed the
limits specified in paragraph (b)(1) or
(b)(2) of this section.

(1) State-owned or operated facilities.
Aggregate payments to State-owned or
operated facilities may not exceed a
reasonable estimate of what would have
been paid for those services under
Medicare payment principles, except as
provided below.

(i) Transition period for noncompliant
State plan amendments effective on or
after October 1, 1999 and approved
before the effective date of the final rule.
Enhanced payment arrangements with
an effective date on or after October 1,
1999 and approved before the effective
date of the final rule must come into
compliance by September 30, 2002.

(ii) Three-year phase down transition
period for noncompliant approved State
plan amendments effective before
October 1, 1999. A 3-year transition
period applies to approved State
payment arrangements with an effective
date before October 1, 1999. During the
3 successive State fiscal years beginning

in State FY 2003, State payments must
comply with the excessive payment
phase down payment reduction
schedule.

(iii) State payments may not exceed
the lower of the base State FY 2000
payments or the following limits:

State FY 2003 UPL + .75X

State FY 2004 UPL + .50x

State F'Y 2005 UPL + .25x

State FY 2006 UPL

UPL = Upper Payment Limit

X = Payments to local government providers
and State-owned or operated providers
less the applicable UPL described in
§447.321(b) for services furnished in
State FY 2000.

(2) Other government-owned or
operated facilities. Except for public
hospitals, aggregate payments to all
other government-owned or operated
facilities (other than Indian Health
Services facilities (IHS) and tribal
facilities funded through Pub. L. 93—
638) may not exceed a reasonable
estimate of what would have been paid
for those services under Medicare
payment principles. Payment to non-
State-owned or operated public
hospitals may not exceed 150 percent of
a reasonable estimate of what would
have been paid for those services under
Medicare payment principles, except as
provided below.

(i) Transition period for noncompliant
State plan amendments effective on or
after October 1, 1999 and approved
before the effective date of the final rule.
Enhanced payment arrangements with
an effective date on or after October 1,
1999 and approved before the effective
date of the final rule must come into
compliance by September 30, 2002.

(ii) Three-year phase down transition
period for noncompliant approved State
plan amendments effective before
October 1, 1999. A 3-year transition
period applies to approved State
payment arrangements with an effective
date before October 1, 1999. During the
3 successive State fiscal years beginning
in State FY 2003, State payments must
comply with the excessive payment
phase down payment reduction
schedule.

(iii) State payments may not exceed
the lower of the base State FY 2000
payments or the following limits:

State FY 2003 UPL + .75X

State FY 2004 UPL + .50x

State FY 2005 UPL + .25x

State FY 2006 UPL

UPL = Upper Payment Limit

X = Payments to local government providers
and State-owned or operated providers
less the UPL described in §447.321(b)(1)
for services furnished in State F'Y 2000.

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)
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Dated: October 3, 2000.
Michael M. Hash,

Acting, Administrator, Health Care Financing
Administration.

Approved: October 4, 2000.
Donna E. Shalala,
Secretary.
[FR Doc. 00-25935 Filed 10-5—00; 1:00 pm]
BILLING CODE 4120-01-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

RIN 3067-AD13

National Flood Insurance Program

(NFIP); Letter of Map Revision Based
on Fill Requests

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Proposed rule.

SUMMARY: We, FEMA, propose to amend
our procedures for issuing Letters of
Map Revision Based on Fill (also
referred to as LOMR-F) under the
criteria of 44 CFR 65. We use the criteria
established in § 65.5 to determine
whether we can issue a LOMR-F to
remove unimproved land or land with
structures from the Special Flood
Hazard Area (SFHA) by raising ground
elevations using engineered earthen fill.
DATES: We invite your comments on this
proposed rule. Please send any
comments on or before November 9,
2000.

ADDRESSES: Please send written
comments to the Rules Docket Clerk,
Office of the General Counsel, Federal
Emergency Management Agency, 500 C
Street, SW., room 840, Washington, DC
20472, (facsimile) 202—646—4536, or
(email) rules@fema.gov.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Technical Services
Division, Mitigation Directorate, at (202)
646-3461, or (email)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION:
Background

Congress created the National Flood
Insurance Program (NFIP) in 1968 to
provide federally supported flood
insurance coverage, which generally
had not been available through private
insurance companies. The program is
based on an agreement between the
Federal Government and each
community that chooses to participate
in the program. We make flood
insurance available to property owners

within a community provided that the
community adopts and enforces
floodplain management regulations that
meet or exceed the minimum
requirements of the NFIP set forth in
part 60 of the NFIP Floodplain
Management Regulations (44 CFR 60).

Identifying and mapping flood
hazards. FEMA identifies and maps
flood hazard areas by conducting flood
hazard studies and publishing Flood
Insurance Rate Maps (FIRMs). These
flood hazard areas, referred to as Special
Flood Hazard Areas (SFHAs), are based
on a flood that would have a 1-percent
chance of being equaled or exceeded in
any given year (the 100-year flood or
base flood). We determine the 1-percent
annual chance flood, shown on the
FIRMs as A Zones or V Zones, from
information that we obtain through
consultation with the community,
floodplain topographic surveys, and
detailed hydrologic and hydraulic
analyses.

Floodplain management
requirements. The NFIP minimum
building and development regulations
require that new or substantially
improved buildings in A Zones have
their lowest floor (including basement)
elevated to or above the Base Flood
Elevation (BFE) (the elevation of the 1-
percent annual chance flood). Non-
residential buildings in A Zones can
either be dry floodproofed or elevated to
the BFE. In V Zones, the bottom of the
lowest horizontal structural member of
the lowest floor of all new or
substantially improved buildings must
be elevated to or above the BFE. We
have designed the NFIP floodplain
management requirements at 44 CFR
60.3 to protect buildings constructed in
floodplains from flood damages.

Freeboard and Floodplain Storage.
Freeboard, generally expressed in terms
of feet above a flood level for purposes
of floodplain management, proves to be
a successful method for reducing
damage due to flooding and acts to
compensate for the many uncertain
factors that contribute to flood heights
greater than the base flood. We
recognize communities that incorporate
the concept of freeboard in their
permitting and planning processes
through the Community Rating System,
Project Impact, and insurance rating in
general.

Local officials, developers, and the
public at large should understand that
the placement of fill in the SFHA could
result in an increase in the base flood
elevation by reducing the ability of the
floodplain to convey and store
floodwaters. Communities may want to
consider prohibiting or limiting fill in
floodplains, or requiring compensatory

storage, and zero rise floodways as extra
protection. Furthermore, development
outside the SFHA but within the
watershed can further increase the flood
hazard by aggravating downstream
flooding conditions. Therefore, FEMA
will continue to encourage local
officials, planners, design professionals,
and developers to consider the long
term benefits of elevating above the
published base flood elevation when
constructing projects in and near the
SFHA.

Local responsibility. When a
community joins the NFIP, it must
initially adopt a resolution or ordinance
that expresses a commitment to
recognize and evaluate flood hazards in
all official actions and to take such other
official action as reasonably necessary to
carry out the objectives of the program
[44 CFR 59.22(a)(8)]. This is in addition
to the general requirement that the
community take into account flood
hazards to the extent that they are
known in all official actions relating to
land management and use [44 CFR
60.1(c)]. Furthermore, all communities
participating in the NFIP must
“determine whether proposed building
sites will be reasonably safe from
flooding” [44 CFR 60.3(a)(3)]. This
proposed rule emphasizes the role and
responsibility of the community in
permitting development and ensuring
that areas within their jurisdiction are
reasonably safe from flood hazards.

Flood insurance. The National Flood
Insurance Act of 1968 requires that we
charge full actuarial rates reflecting the
complete flood risk to buildings built or
substantially improved on or after the
effective date of the initial FIRM for the
community or after December 31, 1974,
whichever is later, so that the risks
associated with buildings in flood prone
areas are borne by those located in such
areas and not by the taxpayers at large.
We refer to these buildings as Post-
FIRM. The NFIP bases flood insurance
rates for new construction on the degree
of the flood risk reflected by the flood
risk zone on the FIRM. Flood insurance
rates also take into account a number of
other factors including the elevation of
the lowest floor above or below the BFE,
type of building, and the existence of a
basement or an enclosure.

Mandatory purchase of insurance.
The Flood Disaster Protection Act of
1973 and the National Flood Insurance
Reform Act of 1994 mandate the
purchase of flood insurance as a
condition of Federal or federally-related
financial assistance for acquisition or
construction of buildings in SFHAs of
any community. The two Acts prohibit
Federal agency lenders, such as the
Small Business Administration, United
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States Department of Agriculture’s Rural
Housing Service, and Government-
Sponsored Enterprises for Housing
(Freddie Mac and Fannie Mae) from
making, guaranteeing, or purchasing a
loan secured by improved real estate or
mobile home(s) in an SFHA of a
participating community, unless flood
insurance has been purchased and
maintained during the term of the loan.
The Acts also prohibit federally-
regulated lenders from making,
extending, or renewing any loan secured
by improved real estate located in the
SFHA in a participating community
unless the secured property and any
personal property securing the loan is
covered by flood insurance. Federal
financial assistance may not be
provided in the SFHASs of non-
participating communities.

Need for Proposed Rule

We revise NFIP flood maps for a
number of reasons, such as the
availability of improved techniques for
assessing the flood risk, changes in the
physical condition of the floodplain or
watershed, or as additional data become
available to improve the identification
of flood hazards. The requirements for
revising the FIRMs are established in
the NFIP Regulations at 44 CFR Part 65,
Identification and Mapping of Special
Hazard Areas. We can also revise a
FIRM when property owners, whose
land is in a SFHA and the elevation is
below the BFE, request a map change as
aresult of grading and filling their site
to raise the level of the land above the
1-percent annual chance flood level.
The criteria for determining whether to
remove unimproved land or land with
structures from the SFHA by raising
ground elevations using engineered
earthen fill are established in section
65.5. If the criteria under section 65.5
are met, we will issue a Letter of Map
Revision Based on Fill (also referred to
as a LOMR-F).

Specifically, unimproved land (land
without a structure) can be removed
from the SFHA under 44 CFR 65.5(a)(3)
if the ground elevations of the entire
legally defined parcel of land are at or
above the elevation of the base flood.
Land that is removed under paragraph
65.5(a)(3) is no longer subject to the
NFIP floodplain management
requirements at 44 CFR 60.3, which
includes the requirement that the lowest
floor (including basement) be elevated
to or above the BFE. In addition, future
structures placed on this unimproved
land would not be subject to the
mandatory flood insurance purchase
requirement of the NFIP.

When a structure is involved (see 64
FR 47813, September 1, 1999), we

previously determined whether it could
be removed from the SFHA under 44
CFR 65.5(a)(4) by comparing the
elevation of the lowest floor (including
basement) and the elevation of the
lowest adjacent grade with the elevation
of the base flood. If the entire structure
and the lowest adjacent grade were at or
above the elevation of the base flood,
the structure was removed from the
SFHA. Once we issue a LOMR-F, the
NFIP floodplain management
requirements at 44 CFR 60.3 and the
mandatory flood insurance purchase
requirement of the NFIP no longer
apply. However, if the structure
involved did not meet the lowest floor
and lowest adjacent grade criteria, the
structure was not removed from the
SFHA, thus it remained subject to the
NFIP floodplain management
requirements and the mandatory flood
insurance purchase requirement.

These regulations have caused
confusion for State and local floodplain
managers and permitting officials. This
confusion stems from the fact that
buildings constructed on fill in areas
removed from the SFHA under
paragraph 65.5(a)(3) are not required to
have their lowest floor (including
basement) elevated above the BFE.
However, buildings constructed on fill
in areas not previously removed from
the SFHA under paragraph 65.5(a)(3)
must have their lowest floors elevated to
or above the base flood before they can
be removed from the SFHA as outlined
in paragraph 65.5(a)(4).

We are concerned that this confusion
may lead to unwise construction near
floodplains and that structures built on
land removed from the SFHA under
section 65.5(a)(3) may be subject to
residual flood damages during the base
flood. The risk to structures built in
these areas will vary depending the soil
conditions at the site, the location of the
structure relative to the flooding source,
and whether the structure has a
basement below the BFE. Therefore, to
eliminate this confusion, we propose to
revise portions of 44 CFR 65.2, 65.5, and
65.6(a) to reinforce the existing
requirements of 44 CFR 60.3 and to
ensure land and structures removed
from the SFHA based on fill are
reasonably safe from flooding during the
base flood.

Proposed Revised Procedures

We would process all LOMR-F
requests received after the date of the
final rule as follows (these procedures
would apply to single and multi-lot
LOMR-F requests, which may involve
one structure or multiple structures):

* Paragraph 65.5(a)(3) would apply to
requests to remove from the SFHA land

that is elevated by placement of
engineered fill, whether structures exist
or not.

* We would delete paragraph
65.5(a)(4) and in its place would require
that a local official assure that the land
or structure to be removed from the
SFHA is “reasonably safe from
flooding” as currently required in
section 60.3(a).

* A local community’s determination
that land or a structure is “‘reasonably
safe from flooding”” must consider best
engineering practices, and analyses that
demonstrate that risk from the base
flood would be mitigated must support
the determination. Depending on the
circumstances, communities may wish
to require that the applicant perform
these analyses and that a registered
design professional must certify the
analyses, particularly for construction
below the base flood elevation.

» The Director may request
supporting documentation regarding the
decision process leading to the
conclusion that the land or structure to
be removed from the SFHA is
reasonably safe from flooding.

* We would provide technical
guidance to local officials regarding
standard fill placement and building
practices when avoiding development
in the floodplain is unavoidable. The
guidance would give local officials the
ability to require that all fill be
adequately protected from the forces of
erosion, scour, or differential settlement.
It would also encourage local officials to
require elevation above the base flood.
In addition to existing guidance, we
propose to publish a Technical Bulletin
(FIA-TB-10), entitled “Ensuring that
Structures Built in or Near Special
Flood Hazard Areas Are Reasonably
Safe From Flooding” to provide further
guidance to communities and design
professionals in the implementation of
this proposed rule. A copy of proposed
TB #10 can be obtained either by
downloading it from FEMA’s web site at
www.fema.gov/mit/techbul.htm or by
contacting FEMA’s publication
distribution facility at 1-800-480-2520
and requesting a copy.

» If we learn that the community has
not met the minimum floodplain
management requirements of section
60.3, we could take action to remedy the
violation and we could hold the request
to revise the map in abeyance. This
includes the requirement that
residential structures in mapped SFHAs
be built with their lowest floors
(including basement) above the base
flood.

* We would not actively review
previously issued determinations under
section 65.5 for conformity with these
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revised procedures. We would,
however, review previously denied
applications for a LOMR-F processed
under paragraph 65.5(a)(4) upon written
request.

* New LOMR-F requests and requests
for LOMR-F redeterminations would be
subject to the current fee schedule
established in 44 CFR part 72.

* We would monitor the effectiveness
of this rule change. Factors considered
would include: ease of implementation,
appropriateness of supporting
engineering analyses, impact on
floodplain management practices at the
State and local level, and effectiveness
in mitigating against flood loses. Within
one year after we publish the final rule,
we plan to re-evaluate this decision to
determine whether changes to these or
other related rules are warranted.

Comment Period Exception

Under 44 CFR 1.4(e) it is our normal
policy to afford the public at least 60
days to submit comments on a proposed
rule, unless the Director makes an
exception and explains the reasons for
the exception. The Director makes an
exception to the 60-day comment policy
for this proposed rule on the grounds
that the rule is a clarification of existing
policy and that it is in the public
interest of remove the confusion and
inconsistency that exists in the current
rule, to remove the rule’s adverse
impact on property owners, and to
enhance the ability of local officials to
make sound floodplain management
decisions as soon as possible consistent
with the requirements of the
Administrative Procedure Act.

National Environmental Policy Act

FEMA will not prepare an
environmental analysis under NEPA
since this rule would address an
apparent administrative inconsistency
that has no bearing on building
practices or on the built or natural
environment. This proposed rule would
remove the current distinction between
fill placed in an SFHA containing
structures and fill placed in an SFHA
without structures, both of which are
allowable under current laws and
regulations governing participation in
the National Flood Insurance Program.
Removing this distinction would resolve
an apparent inconsistency in the
floodprone status of a subset of
structures built on fill within the SFHA.
These apparent inconsistencies result
from differences in the administrative
processes followed by communities that
permit development in floodplains
rather than from physical differences in
the built environment. We will continue
to permit earthen fill and other types of

development within the SFHA when
applicable, and we will continue to
require residential structures built in
identified flood hazard areas to have
their lowest floor (including basement)
elevated to or above the base flood.

Regulatory Planning and Review

We have prepared and reviewed this
proposed rule under the provisions of
E.O. 12866, Regulatory Planning and
Review. Under Executive Order 12866,
58 FR 51735, October 4, 1993, a
significant regulatory action is subject to
OMB review and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This proposed rule would change the
criteria that we would use to determine
whether we can issue a LOMR-F to
remove unimproved land or land with
structures from the Special Flood
Hazard Area (SFHA) by raising ground
elevations using engineered earthen fill.
We know of no conditions that would
qualify the rule as a “significant
regulatory action” within the definition
of section 3(f) of the Executive Order. To
the extent possible this proposed rule
adheres to the principles of regulation
as set forth in Executive Order 12866.
This proposed rule has been reviewed
by the Office of Management and
Budget under the provisions of
Executive Order 12866.

Paperwork Reduction Act

In accordance with the provisions of
the Paperwork Reduction Act of 1995,
44 U.S.C. 3501 et seq., the Office of
Management and Budget (OMB)
approved the collections of information
applicable to this proposed rule: OMB
Number 3067-0147, Report to Submit
Technical or Scientific Data to Correct
Mapping Deficiencies Unrelated to
Community-Wide Elevation
Determinations (Amendments &

Revisions to National Flood Insurance
Program Map).

Following is a summary of how each
form will be used:

(a) FEMA Form 81-87. Property
Information. This form describes the
location of the property, what is being
requested, and what data are required to
support the request.

(b) FEMA Form 81-87E. Credit Card
Information. This form outlines the
information needed to process a request
when the requester is paying by credit
card.

(c) FEMA Form 82-87A. Elevation
Information. This form indicates what
the Base Flood (100-year) Elevation
(BFE) for the property is, how the BFE
was determined, the lowest ground
elevation on the property, and/or the
elevation of the lowest adjacent grade to
any structures on the property. This
information is required for FEMA to
determine whether the property that is
being requested to be removed from the
SFHA is above the BFE.

(d) FEMA Form 81-87C. Community
Acknowledgment of Requests Involving
Fill. 44 CFR 65.5(a)(6) requires that if fill
is placed to remove an area from the
SFHA then the community must
acknowledge the request. This form
ensures that the requester fulfills this
requirement before submitting the
request to FEMA.

(e) FEMA Form 81-87D. Summary of
Elevations—Individual Lot Breakdown.
This form is used in conjunction with
the Elevation Information Form for
requests involving multiple lots or
structures. It provides a table to allow
the required submitted data to be
presented in a manner for quick and
efficient review.

The estimated burden on individual
property owners is:

Hours

Property Information 1.63

Credit Care Form ......... 0.6

Elevation Information ........c.ccccccueeneee 0.63
Community Acknowledgment of Re-

quests Involving Fill 0.88
Summary of Elevations—Individual

Lot Breakdown .......ccocevvviiniiiinnnne, 0.67

The number of requesters will vary
from year to year, as we have no control
over the number of people who will
seek to have determinations made for
their properties. For the purposes of this
rule we estimate the following annual
burdens:

Requesters ..., 2,500
Hours per response . 4.22
Total hours ......cccceeee. 10.550
Total costs @ $50/hour ........cccceveneen $527,500
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Regulatory Flexibility Act, 5 U.S.C. 601

Under the Regulatory Flexibility Act
agencies must consider the impact of
their rulemakings on ““small entities”
(small businesses, small organizations
and local governments). When an
agency is required by 5 U.S.C. 553 to
publish a notice of proposed
rulemaking, a regulatory flexibility
analysis is required for both the notice
and the final rule if the rulemaking
could “have a significant economic
impact on a substantial number of small
entities.” The Act also provides that if
a regulatory flexibility analysis is not
required, the agency must certify in the
rulemaking document that the
rulemaking will not “have a significant
economic impact on a substantial
number of small entities.”

For the reasons that follow, I certify
that a regulatory flexibility analysis is
not required for this rule because it
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule is a
clarification of existing policy and we
propose the rule to remove the
confusion and inconsistency that exists
in the current rule. We expect that the
proposed rule would remove the current
rule’s adverse impact on property
owners, including small entities. This
proposed rule would remove apparent
inconsistencies in the current rule and
would provide a single, uniform set of
floodplain management criteria
applicable to all applicable structures,
regardless of when an area is removed
from the SFHA. We expect the proposed
rule to enhance the ability of local
officials to make sound floodplain
management decisions more readily
than under the current rule. We also
expect that the proposed rule will
reduce the administrative burden on
property owners, including small
entities. We further expect that the rule
may reduce certain building costs,
without increasing the risks of flooding
either to the owners or to the National
Flood Insurance Program.

Executive Order 12612, Federalism

Executive Order 13132, Federalism,
dated August 4, 1999, sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have substantial direct
effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory
authority supporting any action that
would limit the policymaking discretion

of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action.

We have reviewed this proposed rule
under E.0.13132 and have concluded
that the rule does not have federalism
implications as defined by the Executive
Order. As noted under Regulatory
Planning and Review, this proposed
rule would change the criteria that we
would use to determine whether we can
issue a LOMR-F to remove unimproved
land or land with structures from the
Special Flood Hazard Area (SFHA) by
raising ground elevations using
engineered earthen fill. We know of no
substantial direct effects on the States,
or on the distribution of power and
responsibilities among the various
levels of government that would result
from this proposed rule.

The Office of Management and Budget
has reviewed this rule under the
provisions of Executive Order 13132.

List of Subjects in 44 CFR Part 65

Flood insurance, Flood insurance rate
maps, Reporting and recordkeeping
requirements.

Accordingly, we propose to amend
Part 65 of Chapter I, Subchapter B, of
Title 44 of the Code of Federal
Regulations as follows:

PART 65—IDENTIFICATION AND
MAPPING OF SPECIAL HAZARD
AREAS

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 43 FR
41943, 3 CFR, 1978 Comp., p. 329; E.O 12127
of Mar. 31, 1979, 44 FR 19367, 3 CFR, 1979
Comp., p. 376.

2. Section 65.2 is amended by adding
paragraph (c) to read as follows:

§65.2 Definitions
* * * * *

(c) For the purposes of this part,
“reasonably safe from flooding” means
flood waters will not inundate the land
and structures to be removed from the
SFHA during the occurrence of the base
flood and that any subsurface waters
related to the base flood will not damage
or inundate existing or proposed
buildings and infrastructure.

3. Section 65.5 is revised to read as
follows:

§65.5 Revision to special hazard area
boundaries with no change to base flood
elevation determinations.

(a) Data requirements for topographic
changes. In many areas of special flood
hazard (excluding V zones and
floodways) it may be feasible to elevate

areas with earth fill above the base flood
elevation. Scientific and technical
information to support a request to gain
exclusion from an area of special flood
hazard of a structure or parcel of land
that has been elevated by the placement
of fill will include the following:

(1) A copy of the recorded deed
indicating the legal description of the
property and the official recordation
information (deed book volume and
page number) and bearing the seal of the
appropriate recordation official (e.g.,
County Clerk or Recorder of Deeds).

(2) If the property is recorded on a
plat map, a copy of the recorded plat
indicating both the location of the
property and the official recordation
information (plat book volume and page
number) and bearing the seal of the
appropriate recordation official. If the
property is not recorded on a plat map,
FEMA requires copies of the tax map or
other suitable maps to help in locating
the property accurately.

(3) If a legally defined parcel of land
and/or a structure is involved, a
topographic map indicating present
ground elevations, and date of fill.
FEMA will base its determination that a
legally defined parcel of land or a
structure is to be excluded from the area
of special flood hazard upon a
comparison of the base flood to the
ground elevations of the parcel or the
lowest adjacent grade to the structure. If
the ground elevations of the entire
legally defined parcel of land or the
lowest adjacent grade to the structure
are at or above the elevation of the base
flood, FEMA may exclude the parcel
and/or structure from the area of special
flood hazard.

(4) Written assurance by the
participating community that they have
complied with the appropriate
minimum floodplain management
requirements outlined in § 60.3 of this
chapter. This includes the requirements
that:

(i) Residential structures built in the
SFHA have their lowest floor elevated to
or above the base flood;

(ii) The community has determined
through best engineering practices that
the land or structures to be removed
from the SFHA are “‘reasonably safe
from flooding”, and that the community
maintains on file all supporting
engineering analyses that it used to
make that determination; and

(iii) The community has issued all
necessary permits for development
within the SFHA.

(5) Data to substantiate the base flood
elevation. If FEMA has completed a
Flood Insurance Study (FIS), FEMA will
use those data to substantiate the base
flood. Otherwise, data provided by an
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authoritative source, such as the U.S.
Army Corps of Engineers, U.S.
Geological Survey, Natural Resources
Conservation Service, State and local
water resource departments, or
technical data prepared and certified by
a registered professional engineer may
be submitted. If base flood elevations
have not previously been established,
hydraulic calculations may also be
requested.

(6) A revision of flood plain
delineations based on fill must
demonstrate that any such fill does not
result in a floodway encroachment.

(b) New topographic data. The
procedures described in paragraphs (a)
(1) through (5) of this section may be
also followed to request a map revision
when no physical changes have
occurred in the area of special flood
hazard, when no fill has been placed,
and when the natural ground elevations,
as evidenced by new topographic maps,
more detailed or more accurate than
those used to prepare the map to be
revised, are shown to be above the
elevation of the base flood.

(c) Certification requirements. A
registered professional engineer or
licensed land surveyor must certify the
items required in paragraphs (a)(3) and
(b) of this section. Such certifications
are subject to the provisions of § 65.2.

(d) Submission procedures. Submit all
requests to the appropriate FEMA
Regional Office servicing the
community’s geographic area or to the
FEMA Headquarters Office in
Washington, DC, and submit the
appropriate payment with the requests,
in accordance with 44 CFR part 72.

4. Paragraph 65.6 is amended by
adding paragraph (a)(14) to read as
follows:

§65.6 Revision of base flood elevation
determinations.

(a) * k%

(14) Written assurance by the
participating community that they have
complied with the appropriate
minimum floodplain management
requirements outlined in § 60.3 of this
chapter. This includes the requirements
that:

(i) Residential structures built in the
SFHA have their lowest floor elevated to
or above the base flood;

(ii) The community has determined
through best engineering practices that
the land or structures to be removed
from the SFHA are “reasonably safe
from flooding”, and that the community
maintains on file all supporting
engineering analyses that it used to
make that determination; and

(iii) The community has issued all
necessary permits for development
within the SFHA.

* * * * *

Dated: October 3, 2000.
Michael Armstrong,
Associate Director for Mitigation.
[FR Doc. 00-25834 Filed 10—-6-00; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 00-2244, MM Docket No. 00—188, RM—
9969]

Digital Television Broadcast Service;
New Orleans, LA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by WWL—
TV, Inc., licensee of station WWL-TYV,
NTSC channel 4, New Orleans,
Louisiana, requesting the substitution of
DTV channel 36 for station WWL-TV’s
assigned DTV channel 30. DTV Channel
36 can be allotted to New Orleans,
Louisiana, in compliance with the
principle community coverage
requirements of Section 73.625(a) at
reference coordinates (29-54—23 N. and
90—-02-23 W.). As requested, we propose
to allot DTV Channel 36 to New Orleans
with a power of 1000 and a height above
average terrain (HAAT) of 305 meters.
DATES: Comments must be filed on or
before November 27, 2000, and reply
comments on or before December 12,
2000.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW, Room
TW-A325, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: John M. Burgett, Wiley, Rein
& Fielding, 1776 K Street, NW,
Washington, DC 20006 (Counsel for
WWL-TV, Inc.).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
00-188, adopted September 29, 2000,
and released December 12, 2000. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center 445 12th Street,

SW, Washington, DC. The complete text
of this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

Federal Communications Commaission.
Barbara A. Kreisman,

Chief, Video Services Division, Mass Media
Bureau.

[FR Doc. 00-25809 Filed 10-6—00; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 092200A]

Gulf of Mexico Fishery Management
Council; Public Hearings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public hearings; request for
comments.

SUMMARY: The Gulf of Mexico Fishery
Management Council (Council) will
convene public hearings on draft
Amendment 7 to the Fishery
Management Plan for the Stone Crab
Fishery of the Gulf of Mexico.
Amendment 7 proposes to create a
Federal trap certificate program for the
commercial stone crab fishery in
Federal waters (exclusive economic
zone (EEZ)) off Florida. This program
would be similar to the trap certificate
program adopted by the State of Florida.
In addition, public testimony on
Amendment 7 will be accepted at the
Gulf Council meeting in November
2000. A separate Federal Register notice
will give details about that meeting.

DATES: The Council will accept written
comments through November 3, 2000.
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The public hearings will be held in
October 2000. See SUPPLEMENTARY
INFORMATION for specific dates and times
of the public hearings.

ADDRESSES: Written comments should
be sent to Mr. Wayne E. Swingle,
Executive Director, Gulf of Mexico
Fishery Management Council, 3018 U.S.
Highway 301, North, Suite 1000,
Tampa, FL 33619. Copies of draft
Amendment 7 are available from Mr.
Wayne E. Swingle, Executive Director,
Gulf of Mexico Fishery Management
Council, 3018 U.S. Highway 301, North,
Suite 1000, Tampa, FL 33619;
telephone: 813-228-2815; fax: 813-769-
4520. The public hearings will be held
in Marathon and Crystal River, FL (For
specific locations, see SUPPLEMENTARY
INFORMATION).

FOR FURTHER INFORMATION CONTACT: Mr.
Wayne E. Swingle, Executive Director,
Gulf of Mexico Fishery Management
Council, 3018 U.S. Highway 301, North,
Suite 1000, Tampa, FL 33619;
telephone: 813-228-2815.
SUPPLEMENTARY INFORMATION: The
public hearings will be convened to take
public comment on draft Amendment 7.
Draft Amendment 7 would create a
Federal trap certificate program for the
commercial stone crab fishery in the
EEZ off Florida. This program would be
similar to the trap certificate program
adopted by the State of Florida.

A summary of the proposed
Amendment 7 Federal stone crab trap
certificate program follows:

1. The Federal program would
recognize the Florida stone crab license
and tags for use in the EEZ but would
not require them.

2. Persons who could not obtain or
chose not to obtain the state license/tags
could apply for a Federal vessel permit,
trap certificate, and trap tags.

3. The same qualifying criteria would
apply for obtaining the Federal vessel
permit/trap certificate/trap tags as apply
for obtaining the state license/tags (i.e.,
300 1b (136.1 kg) of claws landed in one
of the six fishing seasons 1993/1994
through 1998/1999). The end of the
draft Amendment 7 qualifying period
would be May 15, 1999.

4. Persons would have 90 days to
apply for a Federal vessel permit/trap
certificate/trap tags after the effective
date of implementation of the final rule.

5. Persons qualifying would be issued
a Federal vessel permit/trap certificate/
trap tags based on their landings
divided by 5 1b (2.3 kg), which is the
annual harvest level that would occur
when the number of traps is reduced to
the optimum level of 600,000 traps.

6. Federal vessel permits, trap
certificates, and tags would be non-
transferrable.

7. It is anticipated that the cost of the
Federal trap tags would be higher than

the cost of the state trap tags (i.e., $1.10
vs $0.50).

8. Draft Amendment 7 includes a
Federal appeals process allowing
fishermen to appeal denied applications
for a Federal vessel permit/trap
certificate/trap tags.

Time and Location for Public Hearings

Public hearings for draft Amendment
7 will be held at the following locations,
dates, and times:

1. October 16, 2000, 7 p.m., Marathon
Government Center, BOCC Room, 2798
Overseas Highway MM 47.5, Marathon,
FL 33050; telephone: 305-295-4385.

2. October 18, 2000, 7 p.m., Plantation
Inn & Gulf Resort, 9301 West Fort Island
Trail, Crystal River, FL 34429;
telephone: 352—795-4211.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Anne Alford at the
Council (see ADDRESSES) by November
3, 2000.

Dated: October 3, 2000.
Clarence Pautzke,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 00-25957 Filed 10—-6—-00; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. FV00-33-1NC]

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension for and revision to a currently
approved information collection for the
Export Apple Act and the Export Grape
and Plum Act.

DATES: Comments on this notice must be
received by December 11, 2000, to be
assured of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Valerie L. Emmer-Scott,
Marketing Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
D.C., 20090-6456, telephone (202) 205—
2829 or Fax (202) 720-5698, or E-mail:
moab.docketclerk@usda.gov.

Small businesses may request
information on this notice by contacting
Jay Guerber, Regulatory Fairness
Representative, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone (202) 720-
2491, Fax: (202) 720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Export Fruit Regulations—
Export Apple Act (7 CFR Part 33) and
the Export Grape and Plum Act (7 CFR
Part 35).

OMB Number: 0581-0143.

Expiration Date of Approval: July 31,
2001.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: Fresh apples and grapes
grown in the United States shipped to
any foreign destination must meet
minimum quality and other
requirements established by regulations
issued under the Export Apple Act (7
U.S.C. 581-590) and the Export Grape
and Plum Act (7 U.S.C. 591-599).
Currently, plums are not regulated
under the Export Grape and Plum Act.
The regulations issued under the Export
Grape and Plum Act (7 CFR Part 35)
cover fresh grapes grown in the United
States and shipped to foreign
destinations, except Canada and
Mexico. The regulations issued under
the Export Apple Act (7 CFR Part 33)
covers fresh apples grown in the United
States shipped to foreign destinations.
In accordance with amendments to that
Act, pears have been removed from
coverage and the current regulations
will be amended accordingly. The
Secretary of Agriculture is authorized to
oversee the implementation of the
export fruit acts and issue regulations
regarding these commodities. The
information collection requirements in
this request are essential to carry out the
intent and administration of the export
fruit acts. The Export Apple Act and the
Export Grape and Plum Act have been
in effect since 1933 and 1960
respectively.

Both Acts were designed to promote
the foreign trade of the United States in
apples, grapes and plums; to protect the
reputation of these American-grown
commodities; and to prevent deception
or misrepresentation of the quality of
such products moving in foreign
commerce.

The regulations issued under the Acts
(§33.11 for apples, and § 35.12 for
grapes) require that the U.S. Department
of Agriculture (USDA) officially inspect
and certify that each shipment of fresh
apples and grapes is in compliance with
all pertinent regulatory requirements
effective under the Acts. Persons who
ship fresh apples and grapes grown in
the United States to foreign destinations
must have such shipment inspected and
certified by Federal or Federal-State
Inspection Service (FSIS) inspectors.
The FSIS is administered by the
Agricultural Marketing Service.

The forms covered under this
information collection require the
minimum information necessary to
effectively carry out the export fruit
acts, and their use is necessary.

The information collection
requirements in this request is primarily
in the form of recordkeeping.
Information needed by USDA is
available on official FSIS inspection
certificates, and on phytosanitary
inspection certificates issued by USDA’s
Animal and Plant Health Inspection
Service.

Export carriers are required to keep on
file for three years copies of inspection
certificates for apples and grapes
transported by them. Export shippers
are required to label certain containers
of apples and grapes used for export
shipments.

The number of exporters has
remained fairly constant in recent years.
There are an estimated 115 exporters
who use the required forms and the
corresponding forms have remained
constant.

The information collection
requirements in this request are
periodically reviewed to ensure that
they place as small a burden on the
exporter as possible. Procedures have
been streamlined to assure efficiency in
administering the Acts.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 4.9528 hours per
response.

Respondents: Fruit export shippers
and export carriers.

Estimated Number of Respondents:
115.

Estimated Number of Responses per
Respondent: 3.96.

Estimated Total Annual Burden on
Respondents: 2,204.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,



60166

Federal Register/Vol. 65, No. 196/ Tuesday, October 10, 2000/ Notices

electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to Docket
Clerk, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, Room
2525-S, Washington, DC, 20090-6456;
Fax: (202) 720-5698; or E-mail:
moab.docketclerk@usda.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register. All comments
received will be available for public
inspection during regular business
hours at the same address, or can be
viewed at: http://www.ams.usda.gov/fv/
moab.html. All responses to this notice
will be summarized and included in the
request for OMB approval. All
comments will become a matter of
public record.

Dated: October 3, 2000.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 00—-25947 Filed 10—-6—-00; 8:45 am|]
BILLING CODE 3410-02-U

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. FV00—-998-1NC]

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension for and revision to a currently
approved information collection for
Marketing Agreement No. 146
Regulating the Quality of Domestically
Produced Peanuts 7 CFR part 998)
(Agreement).

DATES: Comments on this notice must be
received by December 11, 2000.

FOR FURTHER INFORMATION CONTACT:
Contact Valerie L. Emmer-Scott,
Marketing Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S., P.O. Box 96456, Washington,
DC 20090-6456; Tel: (202) 205-2829,
Fax: (202) 720-5698, or E-mail:
moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register.

Small businesses may request
information on this notice by contacting
Jay Guerber, Regulatory Fairness
Representative, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone (202) 720—
2491, Fax: (202) 720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Marketing Agreement No. 146,
Regulating the Quality of Domestically
Produced Peanuts—7 CFR part 998.

OMB Number: 0581-0067.

Expiration Date of Approval: July 31,
2001.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: Marketing agreement and
order programs provide an opportunity
for producers of fresh fruits, vegetables
and specialty crops, in a specified
production area, to work together to
solve marketing problems that cannot be
solved individually. Such regulations
help ensure adequate supplies of high
quality product and adequate returns to
producers. Under the Agricultural
Marketing Agreement Act of 1997
(AMAA), as amended (7 U.S.C. 601—
674), the Agreement was established for
handlers who voluntarily signed it.
Signers agreed to have peanuts
inspected, meet both incoming and
outgoing quality regulations, be
chemically tested and certified
‘“negative” as to aflatoxin. The Secretary
of Agriculture is authorized to oversee
the Agreement’s operations and
consider issuing regulations
recommended by a committee of
producer and handler representatives
from each of the three peanut producing
areas within the 16-state production
area.

The information collection
requirements in this request are
essential to carry out the intent of the
AMAA, to provide the respondents the
type of service they request, and to
administer the Peanut Marketing
Agreement program, which has been
operating since 1965.

The Agreement authorizes the
issuance of quality regulations along
with inspection requirements. The
Agreement also provides authority for
limited indemnification. The
Agreement, and rules and regulations
issued thereunder, authorize the Peanut
Administrative Committee (Committee),
which is responsible for locally
administering the program, to require
handlers and growers to submit certain
information. Much of the information is
compiled in aggregate and provided to

the industry to assist in marketing
decisions.

The Committee has developed forms
as a means for persons to file required
information with the Committee relating
to peanut supplies, shipments,
dispositions, and other information
needed to effectively carry out the
purpose of the AMAA and Agreement.
USDA forms are used by peanut growers
and handlers, who are nominated by
their peers to serve as representatives on
the Committee, to submit their
qualifications to the Secretary. Other
USDA forms are used by handlers to
sign the Agreement.

These forms require the minimum
information necessary to effectively
carry out the requirements of the
Agreement, and their use is necessary to
fulfill the intent of the AMAA as
expressed in the Agreement.

The information collected is used
only by authorized representatives of
the USDA, including AMS, Fruit and
Vegetable Programs’ regional and
headquarter’s staff, and authorized
employees of the Committee.
Authorized Committee employees and
the industry, which may be provided
only aggregate (not confidential)
information, are the primary users of the
information and AMS is the secondary
user.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .45 hours per
response.

Respondents: Peanut producers and
persons handling fresh and processed
peanuts produced in the 16-state
production area.

Estimated Number of Respondents:
25.

Estimated Number of Responses per
Respondent: 10.44.

Estimated Total Annual Burden on
Respondents: 118 hours.

Comments: Comments are invited on:
(1) Whether the proposed collection of
the information is necessary for the
proper performance of the functions of
the agency, including whether the
information will have practical utility;
(2) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.
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Comments should reference OMB No.
0581-0067 and the Peanut Marketing
Agreement No. 146, and be mailed to
Docket Clerk, Fruit and Vegetable
Programs, AMS, USDA, P.O. Box 96456,
Room 2525-S, Washington, DC 20090—
6456; Fax (202) 720-5698; or E-mail:
moab.docketclerk@usda.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register. All comments
received will be available for public
inspection in the Office of the Docket
Clerk during regular USDA business
hours at 14th and Independence Ave.,
SW, Washington, DC, room 2525-S, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: October 3, 2000.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 00-25948 Filed 10—-6—-00; 8:45 am]
BILLING CODE 3410-02-U

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Sunshine Act Meeting: CCC Board
Meeting; Correction

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Sunshine Act meeting
correction.

SUMMARY: In Federal Register document
65—FR—-192 beginning on page 58983—
58984 in the issue of Tuesday, October
3, 2000, make the following correction:

The CCC Board Meeting scheduled for
October 10, 2000, at 2 p.m., in Room
104—A, Jamie L. Whitten Building has
been canceled. The meeting will be
rescheduled at a later date.

Dated: October 4, 2000.
Juanita B. Daniels,

Acting Secretary, Commodity Credit
Corporation.

[FR Doc. 00-26037 Filed 10-5—00; 12:52 pm]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

Release of Georgia Tobacco Farmers’
Social Security Numbers to the State
of Georgia

AGENCY: Farm Service Agency, USDA.

ACTION: Notice of Intent to Release
Records and Opportunity to Opt Out of
the Release.

SUMMARY: This notice announces the
intention of the Secretary of Agriculture
to release the social security numbers of
those Georgia tobacco farmers who
receive Tobacco Loss Assistance
Program 2000 (TLAP) payments; and
provides notice of the method in which
interested parties can opt out of that
release. The release will be to the State
of Georgia which will distribute an
identical sum of State funds to each
TLAP 2000 Georgia farmer.

EFFECTIVE DATE: October 6, 2000.
ADDRESSES: Notices should be mailed to
Charles Hatcher, Farm Service Agency
(FSA), Tobacco and Peanuts Division,
STOP 0514, 1400 Independence
Avenue, SW, Washington, DC 20250—
0514.

FOR FURTHER INFORMATION CONTACT:
Misty L. Jones, telephone (202) 720—
0200.

SUPPLEMENTARY INFORMATION: The TLAP
2000 Program is provided for in Section
204(b) of the Agricultural Risk
Protection Act of 2000 (ARPA), Public
Law 106—224, and is a program in
which Federal payments are made to
tobacco farmers and other parties with
an interest in certain kinds of tobacco
which have had reduced quotas.
Tobacco farmers who applied for TLAP
2000 payments were required to provide
to the Farm Service Agency their social
security numbers. The ARPA of 2000,
which provided funds for TLAP 2000,
contains the following restriction as to
the State of Georgia:

The Secretary shall use the amount
allocated to the State of Georgia under
paragraph (3) to make payments to eligible
persons in Georgia only if the State of
Georgia agrees to use an equal amount (not
to exceed $13,000,000) to make payments at
the same time, or subsequently, to the same
eligible persons in the same manner as
provided for the Federal payment under
paragraphs (4) and (5).

In order to efficiently and
expeditiously make the matching
payments to Georgia tobacco producers,
the State of Georgia has requested that
the Farm Service Agency provide the
names, addresses, social security
numbers, and the amount of money to
be paid to each farmer. However, there
may be some Georgia tobacco farmers
who would rather not have their social
security numbers released to the State.
Because these matching State payments
can provide much needed help to
Georgia producers, the Secretary intends
to provide the social security numbers
to the State of Georgia, except in the

case of those parties who wish to opt
out of the release. Those who wish to
opt out of the release should send notice
in writing of their election to Charles
Hatcher, Farm Service Agency, Tobacco
and Peanuts Division, STOP 0514, 1400
Independence Avenue, SW,
Washington, D.C. 20250-0514. Such
notice must be received by October 25,
2000.

Parties should understand that a
request for an exemption from the
disclosure could result in a delay in
receiving a distribution from the State of
Georgia or ineligibility for such a
distribution. It is not expected that there
will be many exemption requests filed.
Accordingly, it appears that the record
collections can be made at one location
for re-routing to the national record
center for processing.

Signed at Washington, D.C., on October 3,
2000.

Keith Kelly,

Administrator, Farm Service Agency.

[FR Doc. 00-25949 Filed 10-6—00; 8:45 am]
BILLING CODE 3410-05-U

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Transportation and Related Equipment
Technical Advisory Committee; Notice
of Open Meeting

The Transportation and Related
Equipment Technical Advisory
Committee will meet on October 25,
2000, 9 a.m., at the Herbert C. Hoover
Building, Room 3884, 14th Street
between Pennsylvania & Constitution
Avenues, NW., Washington, DC. The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
question that affect the level of export
controls applicable to transportation
and related equipment or technology.

Agenda

1. Opening remarks by the Chairman.

2. Consultation with Committee on
renewal of charter.

3. Review of pending regulatory
revisions.

4. Update on missile technology
issues.

5. Update on Wassenaar Arrangement
negotiations.

6. Presentation of papers or comments
by the public.

7. Review of status of actions items
from previous meeting.

8. Member assignments for Wassenaar
Arrangement proposals.

The meeting will be open to the
public and a limited number of seats
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will be available. Reservations are not
accepted. To the extent time permits,
members of the public may present oral
statements to the Committee. Written
statements may be submitted at any
time before or after the meeting.
However, to facilitate distribution of
public presentation materials to
Committee members, the Committee
suggests that you forward your public
presentation materials two weeks prior
to the meeting to the following address:
Ms. Lee Ann Carpenter, OSIES/EA/BXA
Ms: 3876, U.S. Department of
Commerce, 14th & Constitution Avenue,
NW., Washington, DC 20230.

For more information or copies of the
minutes, please call Lee Ann Carpenter
on (202) 482-2583.

Dated: October 4, 2000.
Lee Ann Carpenter,
Committee Liaison Officer.
[FR Doc. 00-25937 Filed 10-6—00; 8:45 am|]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-821-807]

Final Results of Expedited Sunset
Review: Ferrovanadium and Nitrided
Vanadium From Russia

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
expedited sunset review:
Ferrovanadium and Nitrided Vanadium
from Russia.

SUMMARY: On June 5, 2000, the
Department of Commerce (“the
Department”) initiated a sunset review
of the antidumping duty order on
ferrovanadium and nitrided vanadium
from Russia (65 FR 35604) pursuant to
section 751(c) of the Tariff Act of 1930,
as amended (“the Act”). On the basis of
a notice of intent to participate and
substantive comments filed on behalf of
the domestic interested parties and
inadequate response from respondent
interested parties, Department
determined to conduct an expedited
sunset review. As a result of this review,
the Department finds that revocation of
the antidumping order would likely
lead to continuation or recurrence of
dumping at the levels indicated in the
Final Results of Review section of this
notice.

EFFECTIVE DATE: October 10, 2000.

FOR FURTHER INFORMATION CONTACT:
Martha V. Douthit or James P. Maeder,
Office of Policy for Import

Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, D.C. 20230;
telephone: (202) 482—-5050 or (202) 482—
3330, respectively.

SUPPLEMENTARY INFORMATION:

The Applicable Statute and Regulations

This review was conducted pursuant
to sections 751(c) and 752 of the Act.
The Department’s procedures for the
conduct of sunset reviews are set forth
in Procedures for Conducting Five-Year
(“Sunset”) Reviews of Antidumping and
Countervailing Duty Orders, 63 FR
13516 (March 20, 1998) (“‘Sunset
Regulations”) and in 19 CFR Part 351
(2000) in general. Guidance on
methodological or analytical issues
relevant to the Department’s conduct of
sunset reviews is set forth in the
Department’s Policy Bulletin 98:3—
Policies Regarding the Conduct of Five-
Year (“Sunset”’) Reviews of
Antidumping and Countervailing Duty
Orders; Policy Bulletin, 63 FR 18871
(April 16, 1998) (“Sunset Policy
Bulletin”).

Background

On June 5, 2000, the Department
initiated a sunset review of the
antidumping order on ferrovanadium
and nitrided vanadium from Russia (65
FR 35604), pursuant to section 751(c) of
the Act. On June 20, 2000, the
Department received a Notice of Intent
to Participate within the deadline
specified in section 351.218(d)(1)(i) of
the Sunset Regulations on behalf of the
Ferroalloys Association Vanadium
Committee ( the “TFA Vanadium
Committee”’) and its members; Bear
Metallurgical Corporation, Shieldalloy
Metallurgical Corporation
(“Shieldalloy’’), Gulf Chemical and
Metallurgical, Strategic Minerals
Corporation, and CS Metals of
Louisiana, ( collectively “the domestic
interested parties’). On July 5, 2000, the
Department received a complete
substantive response from the domestic
interested parties within the 30-day
deadline specified in the Sunset
Regulations under section
351.218(d)(3)(i).

The TFA Vanadium Committee
claimed interested party status under 19
USC 1677(9)(E) as a trade or business
association of a majority of whose
members manufacture, produce, or
wholesale a domestic like product in the
United States. As domestic interested
parties, the following members of the
TFA Vanadium Committee claimed
interested party status under 19 USC
1677(9)(C); Bear Metallurgical
Corporation, Shieldalloy Metallurgical

Corporation, Gulf Chemical and
Metallurgical and Strategic Minerals
Corporation.! In addition, they
identified another member, CS Metals of
Louisiana, as an interested party in this
sunset review. See Domestic Interested
Parties, July 5, 2000, Substantive
Response at 2—3.

Bear Metallurgical Corporation and
Shieldalloy Metallurgical Corporation
assert that they are the only U.S.
manufacturers or producers of
ferrovanadium. Id. at 2. Gulf Chemical
and Metallurgical, and Strategic
Minerals Corporation assert that they
are wholesalers in the United States of
domestically-produced ferrovanadium.
Id. at 2.

With respect to historical
participation of this order, the domestic
interested parties assert that in 1994,
Shieldalloy filed the petition that lead
to the issuance of the antidumping duty
order on ferrovanadium and nitrided
vanadium from Russia. In addition,
Shieldalloy actively participated in the
Department’s first administrative review
covering the period January 4, 1995,
through June 30, 1996. Id. at 4-5.

Although Shieldalloy requested an
administrative review for one exporter,
Galt Alloys, during the period July 1,
1996, through June 30, 1997, the review
was terminated because Galt Alloys did
not make sales of the subject
merchandise between July 1, 1996 and
June 30, 1997. Id. at 4. The domestic
interested parties further assert that
Shieldalloy has actively participated in
all judicial appeals and remand
proceedings related to this order. Id. at
5

On July 5, 2000, the Department
received a complete substantive
response to the notice on initiation from
respondent interested parties;
Vanadium Tulachermet
(“Tulachermet’’) and Chusovskoy
Metallurgical Works Joint Stock
Company (“Chusovskoy”) (collectively
“the respondent interested parties’’)
within the 30-day deadline specified in
the Sunset Regulations under section
351.218(d)(3)(i). The respondent
interested parties claimed interested
party status under 19 USC 1677(9)(A) as
foreign manufacturers of the subject
merchandise. With respect to
respondent interested parties’ historical
participation of the order, they assert
that they participated in the original
investigation by providing factors of
production to the Department, although

1In its substantive response the domestic
interested parties note that Strategic Minerals
Corporation sells domestically-produced
ferrovanadium in the United States through its
wholly-owned subsidiary, U.S. Vanadium
Corporation.
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neither party was deemed an exporter.
See Respondent Interested Parties, July
5, 2000, Substantive Response at 1. In
the first administrative review, both
Chusovskoy and Tulachermet provided
information to the Department.
However, in their substantive response
they assert that, due to a tragic event at
Chusovskoy, they were unable to
complete their participation in this
review. Id.

With respect to adequacy of response
from respondent interested parties, the
Department normally will conclude that
respondent interested parties have
provided adequate response to conduct
a full sunset review where respondent
interested parties account for more than
50 percent, by volume, of the total
exports of subject merchandise to the
United States. Where respondent
interested parties provide inadequate
responses, the Department will conduct
an expedited sunset review and issue
final results of review based on the facts
available.

After examining respondent
interested parties’ import statistics, on
June 26, 2000, the Department notified
the U.S. International Trade
Commission that respondent interested
parties did not provide an adequate
response in this sunset review, pursuant
to section 751(c)(3)(B) of the Act, and 19
CFR 351.218(e)(1)(ii)(C)(2). Therefore,
because we did not receive adequate
response from respondent interested
parties, we determined to conduct an
expedited sunset review and to issue the
final results not later than October 3,
2000.

Scope of Review

The products covered by this sunset
review are ferrovanadium and nitrided
vanadium, regardless of grade,
chemistry, form or size, unless expressly
excluded from the scope of this order.
Ferrovanadium includes alloys
containing ferrovanadium as the
predominant element by weight (i.e.,
more weight than any other element,
except iron in some instances) and at
least 4 percent by weight of iron.
Nitrided vanadium includes compounds
containing vanadium as the
predominant element, by weight, and at
least 5 percent, by weight, of nitrogen.

Excluded from the scope of this
review are vanadium additives other
than ferrovanadium and nitrided
vanadium, such as vanadium-aluminum
master alloys, vanadium chemicals,
vanadium waste and scrap, vanadium-
bearing raw materials, such as slag,
boiler residues, fly ash, and vanadium
oxides.

The products subject to this review
are currently classifiable under

subheadings 2850.00.20, 7202.92.00,
7202.99.5040, 8112.40.3000, and
8112.40.6000 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTSUS
subheadings are provided for
convenience and customs purposes, our
written description of the scope is
dispositive.

Analysis of Comments Received

All issues raised in these cases and
rebuttal briefs by parties to this sunset
review are addressed in the “Issues and
Decision Memorandum” (“Decision
Memo”) from Jeffrey A. May, Director,
Office of Policy, Import Administration,
to Troy H. Cribb, Acting Assistant
Secretary for Import Administration,
dated October 3, 2000, which is hereby
adopted by this notice. The issues
discussed in the Decision Memo include
the likelihood of continuation or
recurrence of dumping and the
magnitude of the margin likely to
prevail were the order revoked.

Parties can find a complete discussion
of all issues raised in this review and
the corresponding recommendations in
this public memorandum, which is on
file in room B—099 of the main
Commerce Building. In addition, a
complete version of the Decision Memo
can be accessed directly on the Web at
http://ia.ita.doc.gov. The paper copy
and electronic version of the Decision
Memo are identical in content.

Final Results of Review

As a result of this review, the
Department finds that revocation of the
antidumping duty order would likely
lead to continuation or recurrence of
dumping at the percentage weighted-
average margins listed below:

Manufacturer/exporter (r';fle?églr?t)

Galt Alloys, INC ..ooovveveiiieee. 3.75
Gesellschaft fur

Elektrometallurgie m.b.H.

(and its related companies

Shieldalloy Metallurgical Cor-

poration and Metallurg, Inc.) 11.72
Odermet ........ccocvevieniiieniciieens 10.10
Russia-wide Rate .............c....... 108.00

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305 of the
Department’s regulations. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations

and the terms of an APO is a
sanctionable violation.

This five-year (‘“sunset”) review and
notice are in accordance with sections
751(c), 752, and 777(i)(1) of the Act.

Dated: October 3, 2000.
Richard W. Moreland,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 00-25970 Filed 10—-6—-00; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-489-807]

Steel Concrete Reinforcing Bars From
Turkey; Notice of Extension of Time
Limits for Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is extending the time limits of the
preliminary results of the antidumping
duty administrative review on steel
concrete reinforcing bars from Turkey.
The review covers four producers/
exporters of the subject merchandise to
the United States. The period of review
is April 1, 1999, through March 31,
2000.

EFFECTIVE DATE: October 10, 2000.
FOR FURTHER INFORMATION CONTACT: Irina
Ttkin at (202) 482-0656, Office of AD/
CVD Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
SUPPLEMENTARY INFORMATION: Because it
is not practicable to complete this
administrative review within the time
limits mandated by section 751(a)(3)(A)
of Tariff Act of 1930, as amended by the
Uruguay Round Agreements Act, the
Department is extending the time limit
for completion of the preliminary
results. This review involves a number
of complicated issues including high
inflation in Turkey during the period of
review. Moreover, the petitioners
requested that the Department conduct
verification, pursuant to section
782(1)(3)(A) of the Act. Therefore, we
intend to verify the sales and cost
information submitted by the four
respondents. Because the Department
will not be able to conduct verification
before the scheduled preliminary
results, we have extended the deadline
until April 30, 2001.

This extension is in accordance with
section 751(a)(3)(A) of the Act (19
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U.S.C. 1675(a)(3)(A)) and 19 CFR
351.213(h)(2).

Dated: October 3, 2000.
Richard W. Moreland

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 00-25971 Filed 10-6-00; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 081400A]

Taking and Importing of Marine
Mammals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of harvesting nation
embargoes.

SUMMARY: The Assistant Administrator
for Fisheries, NMFS, (Assistant
Administrator) imposed embargoes on
yellowfin tuna and yellowfin tuna
products from Belize, Bolivia, Colombia,
El Salvador, Guatemala, Honduras,
Nicaragua, Panama, Vanuatu, and
Venezuela under the Marine Mammal
Protection Act (MMPA), 16 U.S.C. 1361
et seq., on October 3, 2000. This action
prohibits the importation into the
United States from these nations of
yellowfin tuna and yellowfin tuna
products harvested by purse seine in the
eastern tropical Pacific Ocean (ETP).
NMEFS is imposing the embargoes
because these nations harvest tuna in
the ETP with purse seine vessels with
greater than 400 short tons (362.8 mt) of
carrying capacity and have not received
“affirmative findings” as required by 50
CFR 216.24(f)(9). This determination
remains in effect for each nation until
an affirmative finding has been granted
to a nation by the Assistant
Administrator.

DATES: Effective October 3, 2000.
ADDRESSES: Copies of this notice may be
obtained by writing to Nicole R. Le
Boeuf, Office of Protected Resources,
NMFS, 1315 East-West Highway, Silver
Spring, Maryland 90210.

FOR FURTHER INFORMATION CONTACT:
Nicole R. Le Boeuf; phone 301-713—
2322; fax 301-713-4060.
SUPPLEMENTARY INFORMATION: Prior to
March 3, 1999, section 101(a)(2)(B) of
the MMPA required nations wishing to
import into the United States yellowfin
tuna or yellowfin tuna products
harvested by purse seine in the ETP to
submit documentation indicating that

they were enforcing dolphin protection
measures comparable to those of the
United States. Under section
101(a)(2)(B) of the MMPA effective prior
to March 3, 1999, Belize, Colombia,
Panama, Vanuatu, and Venezuela were
embargoed. The existing embargoes
against yellowfin tuna harvested by
purse seine in the ETP and exported
from those five nations remain in effect.

Since March 3, 1999, the standards of
the MMPA, as amended by the
International Dolphin Conservation
Program Act (IDCPA) (Pub. L. 105—42),
changed for the entry into the United
States of yellowfin tuna and yellowfin
tuna products harvested by purse seine
vessels in the ETP, as set forth by the
interim final rule implementing the
IDCPA (65 FR 30, January 3, 2000).

In order to export to the United States
yellowfin tuna harvested by purse seine
in the ETP, nations that have, operating
under their jurisdiction, purse seine
vessels with over 400 short tons of
carrying capacity that fish for tuna in
the ETP (i.e., a harvesting nation) are
now obligated to submit documentary
evidence directly to Assistant
Administrator, and to request an
affirmative finding as required by 50
CFR 216.24(f)(9). Based upon
documentary evidence submitted by a
harvesting nation and obtained from the
Inter-American Tropical Tuna
Commission (IATTC) and/or from the
Department of State, the Assistant
Administrator will determine whether
the nation qualifies for an affirmative
finding under section 101(a)(2)(B) of the
MMPA. An affirmative finding allows
for the importation into the United
States of yellowfin tuna and yellowfin
tuna products harvested by purse seine
in the ETP after March 3, 1999. If a
harvesting nation does not provide
documentary evidence that shows that
the nation meets the standards under
section 101(a)(2)(B) of the MMPA, the
Assistant Administrator must embargo
yellowfin tuna harvested by purse seine
in the ETP. Bolivia, El Salvador,
Guatemala, Honduras, and Nicaragua
are not currently embargoed, however,
those nations have failed to submit
documentation to NMFS, as required by
50 CFR 216.24(f)(9).

The application procedures to request
an affirmative finding are described in
the interim final regulations
implementing the IDCPA (65 FR 30,
January 3, 2000). Harvesting nations
must submit documentary evidence
directly to the Assistant Administrator
demonstrating that they meet several
conditions related to compliance with
the International Dolphin Conservation
Program (IDCP), and request an
affirmative finding. To issue an

affirmative finding, NMFS must receive
the following information:

1. A statement requesting an
affirmative finding;

2. Evidence of membership in the
Inter-American Tropical Tuna
Commission (IATTC);

3. Evidence that a nation is meeting
its obligations to the IATTC, including
financial obligations;

4. Evidence that a nation is complying
with the IDCP. For example, national
laws and regulations implementing the
Agreement on the IDCP and information
that the nation is enforcing those laws
and regulations;

5. Evidence of a tuna tracking and
verification program comparable to the
U.S. tracking and verification
regulations at 50 CFR 216.94;

6. Evidence that the national fleet
dolphin mortality limits (DMLs) were
not exceeded in the previous calendar
year;

7. Evidence that the national fleet per-
stock per-year mortality limits, if they
are allocated to countries, were not
exceeded in the previous calendar year;

8. Authorization for the IATTC to
release to the Assistant Administrator
complete, accurate, and timely
information necessary to verify and
inspect Tuna Tracking Forms; and

9. Authorization for the IATTC to
release to the Assistant Administrator
information whether a nation is meeting
its obligations of membership to the
IATTC and whether a nation is meeting
its obligations under the IDCP,
including managing (not exceeding) its
national fleet DMLs or its national fleet
per-stock per-year mortality limits. A
nation may opt to provide this
information directly to NMFS on an
annual basis or to authorize the IATTC
to release the information to NMFS in
years when NMFS will review and
consider whether to issue an affirmative
finding determination without an
application from the harvesting nation.

An affirmative finding will be
terminated, in consultation with the
Secretary of State, if the Assistant
Administrator determines that the
requirements of 50 CFR 216.24(f)(9) are
no longer being met or that a nation is
consistently failing to take enforcement
actions on violations which diminish
the effectiveness of the IDCP. Every 5
years, the government of a harvesting
nation, must request an affirmative
finding and submit the required
documentary evidence directly to the
Assistant Administrator.

Until such time as the Assistant
Administrator receives documentary
evidence from the Governments of
Belize, Bolivia, Colombia, El Salvador,
Guatemala, Honduras, Nicaragua,
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Panama, Vanuatu, and Venezuela
demonstrating that they qualify for
affirmative findings, embargoes on
yellowfin tuna harvested by purse seine
in the ETP by these nations will
continue. These embargoes prohibit the
importation into the United States from
these nations of yellowfin tuna and
yellowfin tuna products harvested by
purse seine in the ETP after March 3,
1999.

Dated: October 3, 2000.
William T. Hogarth,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 00-25978 Filed 10-6—00; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D.092600A]

Marine Mammals; File No. 373-1575

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit.

SUMMARY: Notice is hereby given that
Point Reyes Bird Observatory (Dr. Sarah
Allen, Principal Investigator) 4990
Shoreline Highway, Stinson Beach, CA
94970, has been issued a permit to take
harbor seals (Phoca vitulina richardsi),
northern elephant seals (Mirounga
angustirostris), California sea lions
(Zalophus californianus), and Steller
sea lions (Eumetopias jubatus) for
purposes of scientific research.
ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits and Documentation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910 (301/713—
2289);

Regional Administrator, Southwest
Region, NMFS, 501 West Ocean Blvd.,
Suite 4200, Long Beach, CA 90802 (562/
980—4001); and

Regional Administrator, Northwest
Region, NMFS, 7600 Sand Point Way
NE, BIN C15700, Bldg. 1, Seattle, WA
98115 (206/526—6150).

FOR FURTHER INFORMATION CONTACT:
Simona Roberts or Ruth Johnson, 301/
713-2289.

SUPPLEMENTARY INFORMATION: On July
11, 2000, notice was published in the
Federal Register 65 FR 42676) that a
request for a scientific research permit

to take harbor seals (Phoca vitulina
richardsi), northern elephant seals
(Mirounga angustirostris), California sea
lions (Zalophus californianus), and
Steller sea lions (Eumetopias jubatus)
had been submitted by the above-named
organization. The requested permit has
been issued under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), and the regulations governing
the taking, importing, and exporting of
endangered and threatened species (50
CFR parts 222-226).

Issuance of this permit, as required by
the ESA, was based on a finding that
such permit (1) was applied for in good
faith, (2) will not operate to the
disadvantage of the endangered species
which is the subject of this permit, and
(3) is consistent with the purposes and
policies set forth in section 2 of the
ESA.

Dated: October 3, 2000.
Ann D. Terbush,
Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 00-25956 Filed 10—-6—-00; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before
November 9, 2000.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Lauren Wittenberg, Acting
Desk Officer, Department of Education,
Office of Management and Budget, 725
17th Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Lauren_Wittenberg@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early

opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: October 3, 2000.
John Tressler,

Leader, Regulatory Information Management,
Office of the Chief Information Officer.

Office of Student Financial Assistance

Type of Review: Reinstatement.

Title: The Leveraging Educational
Assistance and Partnership (LEAP)
Program.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 56
Burden Hours: 560

Abstract: The LEAP Program uses
matching Federal and State funds to
provide a nationwide system of grants to
assist postsecondary educational
students with substantial financial need.
State agencies use this performance
report to account for yearly program
performance. The Department uses the
information collected to assess the
accomplishment of the program goals
and objectives and to aid in program
management and compliance assurance.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, or
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202-4651. Requests may also be
electronically mailed to the internet
address OCIO_IMG_Issues@ed.gov or
faxed to 202—-708-9346.
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Please specify the complete title of the
information collection when making
your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
(202) 708—9266 or via his internet
address Joe_Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 00-25871 Filed 10—-6—-00; 8:45 am]
BILLING CODE 4000-01-U

DEPARTMENT OF EDUCATION

Privacy Act of 1974; System of
Records

AGENCY: Office of Postsecondary
Education, ED.

ACTION: Notice of a New System of
Records.

SUMMARY: In accordance with the
Privacy Act of 1974, as amended, the
Department of Education (ED) publishes
this notice of a new system of records
entitled “Teacher Quality Recruitment
Scholarship System (18-12-06).” The
system will contain information about
the current and former scholarship
recipients, scholarship awards, terms of
the scholarship, data about the amount
and percentage of teaching time,
certification and employing information
about the employing school and school
district. The Department seeks comment
on this new system of records described
in this notice, in accordance with the
requirements of the Privacy Act.

DATES: We must receive your comments
on the proposed routine uses for the
system of records included in this
notice on or before November 9, 2000.
The Department filed a report
describing the new system of records
covered by this notice with the Chair of
the Committee on Governmental Affairs
of the Senate, the Chair of the
Committee on Government Reform and
Oversight of the House, and the
Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB) on October 4, 2000. The changes
made in this notice will become
effective after the 30-day period for
OMB review of the system expires on
November 3, 2000, unless OMB gives
specific notice within the 30 days that
the changes are not approved for
implementation or requests an
additional 10 days for its review. The
routine uses become effective November
9, 2000 unless they need to be changed

as a result of public comment or OMB
review. The Department will publish
any changes to the routine uses.

ADDRESSES: Address all comments about
the proposed routine uses to John
Tressler, Office of Chief Information
Officer, U.S. Department of Education,
400 Maryland Avenue, SW., room 4082
ROB-3, Washington, DC 20202-4580.
Telephone: (202) 708-8900. If you
prefer to send comments through the
Internet, use the following address:
Comments@ed.gov.

You must include the term “SOR
Teacher Quality” in the subject line of
the electronic message.

During and after the comment period,
you may inspect all comments about
this notice in room 4082 ROB-3,
Seventh and D Streets, SW.,
Washington, DC, between the hours of
8:00 a.m. and 4:30 p.m., Eastern time,
Monday through Friday of each week
except Federal holidays.

Assistance to Individuals With
Disabilities in Reviewing the
Rulemaking Record

On request, we supply an appropriate
aid, such as a reader or print magnifier,
to an individual with a disability who
needs assistance to review the
comments or other documents in the
public rulemaking record for this notice.
If you want to schedule an appointment
for this type of aid, you may call (202)
205-8113 or (202) 260-9895. If you use
a TDD, you may call the Federal
Information Relay Service at 1-800—
877-8339.

FOR FURTHER INFORMATION CONTACT:
Edward Crowe, U.S. Department of
Education, 1990 K Street, NW., room
6150, Washington, DC 20202—8525.
Telephone: 202-502-7762. If you use a
telecommunications device for the deaf
(TDD), you may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed in
the preceding paragraph.

Introduction

The Privacy Act (5 U.S.C. 552a)
(Privacy Act) requires the Department to
publish in the Federal Register this
notice of a new system of records
managed by the Department. The
Department’s regulations implementing
the Act are contained in the Code of
Federal Regulations (CFR) in 34 CFR
Part 5b.

The Privacy Act applies to
information about individuals that

contain individually identifiable
information and that may be retrieved
by a unique identifier associated with
each individual, such as a name or
social security number. The information
about each individual is called a
“record” and the system, whether
manual or computer-based, is called a
“system of records.” The Privacy Act
requires each agency to publish notices
of systems of records in the Federal
Register and to prepare reports to the
Office of Management and Budget
(OMB) whenever the agency publishes a
new system of records.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at either of the following sites:
http://ocfo.ed.gov/fedreg.htm
http://www.ed.gov/news.html

To use PDF you must have Adobe
Acrobat Reader, which is available free
at either of the previous sites. If you
have questions about using PDF, call the
U.S. Government Printing Office (GPO),
toll free, at 1-888-293—-6498, or in the
Washington, DC area at (202) 512-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.access.gpo.gov/nara/
index.html.

Dated: October 4, 2000.
A. Lee Fritschler,
Assistant Secretary, Office of Postsecondary
Education.

The Office of Postsecondary
Education of the U.S. Department of
Education publishes a notice of a new
system of records to read as follows:

18-12-06

SYSTEM NAME:

Teacher Quality Recruitment
Scholarship System.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

Teacher Quality Enhancement Grants
Program, Office of Policy, Planning, and
Innovation, Office of Postsecondary
Education, U.S. Department of
Education, 1990 K Street, NW., room
6151, Washington, DC 20006—8525.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

This system contains records on
individuals who have been awarded
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scholarships with funds provided under
Title II of the Higher Education Act by
States or partnerships to prepare to
become kindergarten through twelfth-
grade teachers.

CATEGORIES OF RECORDS IN THE SYSTEM:

This system consists of information
about scholarship recipients, including
the amount and period of their
scholarships and the institution that
awarded them; information about
former recipients, including data about
the amount and percentage of time the
teacher spends teaching; information
about the awarding entity; information
about the terms of the scholarship; the
amount of the scholarship and
information about the employing school
and the school district, including a
certification by the employing school or
school district that it meets the
regulatory definition of high-need.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Title II, Section 204(e) of the Higher
Education Act of 1965, as amended by
the 1998 Higher Education
Amendments, and 31 U.S.C. Chapter 37.

PURPOSE(S):

The information in this system will be
used to ensure that recipients of
scholarships provided with funds under
Title II of the Higher Education Act who
complete teacher education programs
subsequently (1) teach in a high-need
school of a high-need local educational
agency for a period of time equivalent
to the period for which the recipient
received scholarship assistance; or (2)
repay the amount of the scholarship.
The information, therefore, is a tracking
mechanism that will be used to carry
out the statutory requirement found in
Title II, Section 204(e). In addition the
system information will be used to
determine the success of the Teacher
Recruitment component of the Teacher
Quality Enhancement Grant Programs in
preparing new teachers for employment
in high-need schools and school
districts.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSE OF SUCH USES:

The Department of Education (the
Department) may disclose information
contained in a record in this system of
records under the routine uses listed in
this system of records without the
consent of the individual if the
disclosure is compatible with the
purposes for which the record was
collected. These disclosures may be
made on a case-by-case basis or, if the
Department has complied with the
computer matching requirements of the

Act, under a computer matching
agreement.

(1) Disclosure for Use by Other Law
Enforcement Agencies. The Department
may disclose information to any
Federal, State, local, or foreign agency
or other public authority responsible for
enforcing, investigating, or prosecuting
violations of administrative, civil, or
criminal law or regulation if that
information is relevant to any
enforcement, regulatory, investigative,
or prosecutive responsibility within the
receiving entity’s jurisdiction.

(2) Enforcement Disclosure. In the
event that information in this system of
records indicates, either on its face or in
connection with other information, a
violation or potential violation of any
applicable statute, regulation, or order
of a competent authority, the
Department may disclose the relevant
records to the appropriate agency,
whether foreign, Federal, State, Tribal,
or local, charged with the responsibility
of investigating or prosecuting that
violation or charged with enforcing or
implementing the statute, Executive
order, rule, regulation, or order issued
pursuant thereto.

(3) Litigation and Alternative Dispute
Resolution (ADR) Disclosures.

(a) Introduction. In the event that one
of the parties listed below is involved in
litigation or ADR, or has an interest in
litigation or ADR, the Department may
disclose certain records to the parties
described in paragraphs (b), (c), and (d)
of this routine use under the conditions
specified in those paragraphs:

(i) The Department of Education, or
any component of the Department; or

(ii) Any Department employee in his
or her official capacity; or

(iii) Any Department employee in his
or her individual capacity if the
Department of Justice (DOJ) has agreed
to provide or arrange for representation
for the employee;

(iv) Any Department employee in his
or her individual capacity where the
agency has agreed to represent the
employee; or

(v) The United States where the
Department determines that the
litigation is likely to affect the
Department or any of its components.

(b) Disclosure to the DOJ. If the
Department determines that disclosure
of certain records to the DOJ is relevant
and necessary to litigation or ADR, the
Department may disclose those records
as a routine use to the DOJ.

(c) Administrative Disclosures. If the
Department determines that disclosure
of certain records to an adjudicative
body before which the Department is
authorized to appear, an individual or
entity designated by the Department or

otherwise empowered to resolve or
mediate disputes is relevant and
necessary to the administrative
litigation, the Department may disclose
those records as a routine use to the
adjudicative body, individual, or entity.

(d) Parties, counsels, representatives
and witnesses. If the Department
determines that disclosure of certain
records to a party, counsel,
representative or witness in an
administrative proceeding is relevant
and necessary to the litigation, the
Department may disclose those records
as a routine use to the party, counsel,
representative or witness.

(4) Employment, Benefit, and
Contracting Disclosure.

(a) For Decisions by the Department.
The Department may disclose a record
to a Federal, State, or local agency
maintaining civil, criminal, or other
relevant enforcement or other pertinent
records, or to another public authority
or professional organization, if
necessary to obtain information relevant
to a decision concerning the hiring or
retention of an employee or other
personnel action, the issuance of a
security clearance, the letting of a
contract, or the issuance of a license,
grant, or other benefit.

(b) For Decisions by Other Public
Agencies and Professional
Organizations. The Department may
disclose a record to a Federal, State,
local, or foreign agency or other public
authority or professional organization,
in connection with the hiring or
retention of an employee or other
personnel action, the issuance of a
security clearance, the reporting of an
investigation of an employee, the letting
of a contract, or the issuance of a
license, grant, or other benefit, to the
extent that the record is relevant and
necessary to the receiving entity’s
decision on the matter.

(5) Employee Grievance, Complaint or
Conduct Disclosure. The Department
may disclose a record in this system of
records to another agency of the Federal
Government if the record is relevant to
one of the following proceedings
regarding a present or former employee
of the Department: complaint,
grievance, discipline or competence
determination proceedings. The
disclosure may only be made during the
course of the proceeding.

(6) Labor Organization Disclosure. A
component of the Department may
disclose records to a labor organization
if a contract between the component
and a labor organization recognized
under Title V of the United States Code,
Chapter 71, provides that the
Department will disclose personal
records relevant to the organization’s
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mission. The disclosures will be made
only as authorized by law.

(7) Freedom of Information Act
(FOIA) Advice Disclosure. The
Department may disclose records to the
Department of Justice and the Office of
Management and Budget if the
Department concludes that disclosure is
desirable or necessary in determining
whether particular records are required
to be disclosed under the FOIA.

(8) Disclosure to the Department of
Justice (DOJ). The Department may
disclose records to the DOJ to the extent
necessary for obtaining DOJ advice on
any matter relevant to an audit,
inspection, or other inquiry related to
the programs covered by this system.

(9) Contract Disclosure. If the
Department contracts with an entity for
the purposes of performing any function
that requires disclosure of records in
this system to employees of the
contractor, the Department may disclose
the records to those employees. Before
entering into such a contract, the
Department shall require the contractor
to maintain Privacy Act safeguards as
required under 5 U.S.C. 552a(m) with
respect to the records in the system.

(10) Research Disclosure. The
Department may disclose records to a
researcher if an appropriate official of
the Department determines that the
individual or organization to which the
disclosure would be made is qualified to
carry out specific research related to
functions or purposes of this system of
records. The official may disclose
records from this system of records to
that researcher solely for the purpose of
carrying out that research related to the
functions or purposes of this system of
records. The researcher shall be
required to maintain Privacy Act
safeguards with respect to the disclosed
records.

(11) Congressional Member
Disclosure. The Department may
disclose records to a member of
Congress from the record of an
individual in response to an inquiry
from the member made at the written
request of that individual. The
Member’s right to the information is no
greater than the right of the individual
who requested it.

(12) Disclosure to the Office of
Management and Budget (OMB) for
Credit Reform Act (CRA) Support. The
Department may disclose records to
OMB as necessary to fulfill CRA
requirements.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES!

Disclosures pursuant to 5 U.S.C.
552a(b)(12): The Department may
disclose to a consumer reporting agency

information regarding a claim by the
Department which is determined to be
valid and overdue as follows: (1) The
name, address, taxpayer identification
number and other information necessary
to establish the identity of the
individual responsible for the claim; (2)
the amount, status, and history of the
claim; and (3) the program under which
the claim arose. The Department may
disclose the information specified in
this paragraph under 5 U.S.C.
552a(b)(12) and the procedures
contained in subsection 31 U.S.C.
3711(e). A consumer reporting agency to
which these disclosures may be made is
defined at 31 U.S.C. 3701(a)(3).

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE:

The records are maintained in hard
copy, filed in standard filing cabinets;
on access controlled personal
computers; and on personal computer
diskettes that are stored in filing
cabinets.

RETRIEVABILITY:

Hardcopy files are retrieved by
individual names, institutions of higher
education and employing school
districts. Electronic files may be
accessed by using an individual’s social
security number, individual’s name,
name of institution of higher education,
or name of employing school district.

SAFEGUARDS:!

All physical access to the program
location where this system of records is
maintained is controlled and monitored
by security personnel. The computers
used by program staff to store any
system data offer a high degree of
resistance to tampering and
circumvention. This security system
limits data access to program staff and
any contract staff that may be hired in
the future. The system is available on a
“need to know” basis. Controls are in
place on individual’s ability to access
and alter records within the system. All
users of this system are given unique
user IDs with personal identifiers. All
interactions by individual users with
the system are recorded.

RETENTION AND DISPOSAL:

Disposition: Destroy five years after
audit or ED’s determination either that
the scholarship recipient fulfills the
service obligation or the indebtedness
has been repaid or forgiven, whichever
is later. (ED/RDS, Part 10, Item 3a)

SYSTEM MANAGER AND ADDRESS:

Director, Teacher Quality
Enhancement Grant Programs, Office of

Postsecondary Education, 1990 K Street,
NW., room 6150, Washington, DC
20006—-8525.

NOTIFICATION PROCEDURE:

If you wish to determine if you have
a record in this system, provide the
system manager with your name, date of
birth, and social security number. Your
request must meet the regulatory
requirements of 34 CFR 5b.5, including
proof of identity.

RECORD ACCESS PROCEDURE:

If you wish to gain access to your
record in this system, provide the
system manager with your name, date of
birth, and social security number. Your
request must meet the regulatory
requirements of 34 CFR 5b.5, including
proof of identity.

CONTESTING RECORD PROCEDURE:

If you wish to contest the content of
a record, contact the system manager.
Your request must meet the regulatory
requirements of 34 CFR 5b.7, including
proof of identity.

RECORD SOURCE CATEGORIES:

Information is obtained from
individual scholarship recipients,
institutions of higher education
attended by the recipients, and school
districts that have employed the
recipients.

SYSTEMS EXEMPTED FROM CERTAIN PROVISIONS
OF THE ACT:

None.
[FR Doc. 00-25942 Filed 10-6—00; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board Stewardship
Workshop, Rocky Flats

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB) Stewardship
Workshop, Rocky Flats. The Federal
Advisory Committee Act (Pub. L. No.
92-463, 86 Stat. 770) requires that
public notice of these meeting be
announced in the Federal Register.
DATES: Thursday, October 26 through
Friday, October 27, 2000.

TIME: 8 a.m. to 5 p.m each day.
ADDRESSES: Executive Tower Hotel,
1405 Curtis Street, Denver, CO 80202.
FOR FURTHER INFORMATION CONTACT: Ken
Korkia, Board/Staff Coordinator, Rocky
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Flats Citizens Advisory Board, 9035
North Wadsworth Parkway, Suite 2250,
Westminster, CO 80021; telephone (303)
420-7855; fax (303) 420-7579.

SUPPLEMENTARY INFORMATION:
Purpose of the Board

The purpose of the Board is to make
recommendations to DOE and its
regulators in the areas of environmental
restoration, waste management, and
related activities.

Tentative Agenda
Thursday, October 26

8:00—8:30 a.m.—Opening remarks.

8:30—11:30—Presentation by DOE-
Headquarters representatives and
reaction discussion.

2:00-2:45 p.m.—Site Specific

presentations.
3:00-5:00 p.m.—Core Topic breakout
sessions.

Friday, October 27

8:00—10:30 a.m.—Reports from
CoreTopic breakout groups

10:45-11:30 am.—Site-specific breakout
sessions.

1:00-2:30 p.m.—Core Topic breakout
sessions.

2:45—4:30 p.m.—Final plenary
discussion of Core Topic statements
and wrap-up.

Public Participation

The meeting is open to the public.
Written statements may be filed with
the Board either before or after the
meeting. Individuals who wish to make
oral statements pertaining to agenda
items should contact Ken Korkia at the
address or telephone number listed
above. Requests must be received at
least five days prior to the meeting and
reasonable provision will be made to
include the presentation in the agenda.
The Deputy Designated Federal Officer
is empowered to conduct the meeting in
a fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of five minutes
to present their comments.

Minutes

The minutes of this meeting will be
available for public review and copying
at the Public Reading Room located at
the Office of the Rocky Flats Citizens
Advisory Board, 9035 North Wadsworth
Parkway, Suite 2250, Westminster, CO
80021; telephone (303) 420-7855. Hours
of operations for the Public Reading
Room are 9:00 a.m. to 4:00 p.m.,
Monday-Friday, except Federal
holidays. Minutes will also be made
available by writing or calling Deb

Thompson at the address or telephone
listed above.

Issued at Washington, DG on October 3,
2000.
Rachel M. Samuel,
Deputy Advisory Committee Management
Officer.
[FR Doc. 00-25922 Filed 10-6—00; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Notice of Inventions Available for
License

AGENCY: Department of Energy, Office of
General Counsel.

ACTION: Notice of inventions available
for license.

SUMMARY: The Department of Energy
hereby announces that the following
patents are available for license, in
accordance with 37 USC 207-209: U.S.
patent No. 5,114,690, entitled “Two
Stage Sorption of Sulfur Compounds;”
U.S. Patent No. 5,324,661, entitled
“Chemotactic Selection of Pollutant
Degrading Soil Bacteria”; U.S. Patent
No. 5,384,048, entitled ‘“Bioremediation
of Contaminated Groundwater”’; and
U.S. Patent No. 5,326,703, entitled
“Method of Degrading Pollutants in
Soil.” A copy of the patents may be
obtained, for a modest fee, from the U.S.
Patent and Trademark Office,
Washington, DC 20231.

FOR FURTHER INFORMATION CONTACT:
Robert J. Marchick, Office of the
Assistant General Counsel for
Technology Transfer and Intellectual
Property, U.S. Department of Energy,
1000 Independence Avenue, SW.,
Washington, DC 20585; Telephone (202)
586-2802.

SUPPLEMENTARY INFORMATION: 35 U.S.C.
207 authorizes licensing of Government-
owned inventions. Implementing
regulations are contained in 37 CFR 404.
37 CFR 404.7(a)(1) authorizes exclusive
licensing of Government-owned
inventions under certain circumstances,
provided that notice of the invention’s
availability for license has been
announced in the Federal Register.

Issued in Washington, DC, on October 3,
2000.
Paul A. Gottlieb,

Assistant General Counsel for Technology,
Transfer and Intellectual Property.

[FR Doc. 00-25920 Filed 10-6—-00; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
Bonneville Powe